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30 May 2018

Professor Flavio Menezes
Deputy Chair
Queensland Competition Authority

Dear Professor Menezes
DBCT Declaration Assessment
Enclosed with this letter is DBCTM's submission on the DBCT Declaration Review for the QCA's consideration.

The existing declaration of the coal handling service at DBCT (the DBCT Service) expires on 8 September 2020,
pursuant to section 250 of the QCA Act. Only if the QCA is affirmatively satisfied of the declaration criteria in
section 76 of the QCA Act can the QCA recommend that the DBCT Service be declared beyond 8 September
2020.

DBCTM's submission establishes that three of the four declaration criteria are not satisfied, and accordingly
DBCTM submits that the QCA must recommend the DBCT Service not be declared. In this regard:

e DBCT is not a natural monopoly as it cannot meet total foreseeable demand in the market at least cost.
Significantly, it is not reasonably possible for the capacity of DBCT to be expanded to the extent required
to meet total foreseeable demand in the market. Further, the modelling commissioned by DBCTM
establishes that even up to its reasonable expanded capacity, other terminals are both necessary for and
provide a lower cost alternative to meeting at least some of the total foreseeable demand in the relevant
market. Therefore, the DBCT Service does not satisfy criterion (b).

e  Without declaration, DBCTM will continue to provide open access on substantially the same terms as are
currently offered to access seekers, pursuant to a binding access framework. Accordingly, access on
reasonable terms as a result of declaration will not promote a material increase in competition in any
relevant dependent market. Therefore, the DBCT Service does not satisfy criterion (a).

e Access to the DBCT Service as a result of declaration is likely to result in significant public detriments that
materially outweigh the limited benefits. Accordingly, access to the DBCT Service on reasonable terms
and conditions as a result of declaration will not promote the public interest. Therefore, the DBCT Service
does not satisfy criterion (d).

The issues raised by this Declaration Review are complex matters of law and economics. DBCTM understands
it will be given a reasonable opportunity to address any questions to ensure the QCA fully understands the

DBCTM submissions prior to issuing a draft decision.

Yours sincerely

Anthony Timbrell
Chief Executive Officer
DBCT Management

Attachment 1: DBCTM submission on the DBCT declaration review
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1 Executive Summary

1 DBCT Management Pty Limited (DBCTM) provides this submission in respect of the Queensland
Competition Authority's (QCA's) review of the declared service at Dalrymple Bay Coal Terminal (DBCT). The
QCA's review is being conducted under Subdivision 4A of Division 2 of Part 5 of the Queensland Competition
Authority Act 1997 (QCA Act).

2 The service that is currently declared is the handling of coal at DBCT by the terminal operator (DBCT
service).?
3 The declaration of the DBCT service expires on 8 September 2020, pursuant to section 250 of the QCA Act.

It is only if the QCA is affirmatively satisfied of the declaration criterion in section 76 of the QCA Act that
the QCA can recommend the DBCT service be declared from 8 September 2020.

4 In order to recommend that the DBCT service be declared by the Minister, the QCA must be satisfied about
all of the access criteria for the service.? Conversely, the QCA must recommend that the DBCT service not
be declared if it is not satisfied about all of the access criteria for the service.3

Criterion (b)

5 The QCA must recommend that a service not be declared if it is not satisfied about criterion (b) in section
76(2)(b) of the QCA Act. Criterion (b) requires:

that the facility for the service could meet the total foreseeable demand in the market—
(i) over the period for which the service would be declared; and

(ii) at the least cost compared to any 2 or more facilities (which could include the facility for
the service)

6 Criterion (b) is concerned with identifying natural monopoly facilities and avoiding the inefficient and
unnecessary duplication of such facilities. The duplication of coal export terminals has already occurred in
Queensland. DBCT is one of five coal export terminals which services mines connected to a highly integrated
below-rail network. The existence of Hay Point Coal Terminal (HPCT), Adani Abbot Point Terminal (AAPT),
RG Tanna Coal Terminal (RGTCT) and Wiggins Island Export Coal Terminal (WICET) and the fact that mines
in the Goonyella rail system and its vicinity (which are proximate to DBCT) use those terminals, evidences
the existence of a competitive market for coal handling services.

7 The submission explores whether the DBCT service satisfies criterion (b) and concludes it does not, for the
following reasons (inter alia):

7.1 The evidence that customers of DBCT also use HPCT, AAPT and RGTCT establishes that those
coal export terminals serve demand in the market in which the DBCT service is supplied and
are close substitutes for the DBCT service;

7.2 Total foreseeable demand in the market is materially higher over the declaration period than
DBCT has the capacity to meet; and

7.3 Total foreseeable demand in the market over the declaration period is met at least cost by four
coal export terminals, being DBCT, HPCT, AAPT and RGTCT.

1 Section 250(1)(c) of the QCA Act
2 Section 76(1) and 87C(1) of the QCA Act
3 Section 87C(2) of the QCA Act
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Criterion (a)

8 The QCA must recommend that a service not be declared if it is not satisfied about criterion (a) in section
76(2)(a) of the QCA Act. Criterion (a) requires:

that access (or increased access) to the service, on reasonable terms and conditions, as a result of
a declaration of the service would promote a material increase in competition in at least 1 market
(whether or not in Australia), other than the market for the service

9 Access to coal handling services at DBCT as a result of declaration would not promote a material increase
in competition in any dependent market as there will be no material change to how access is provided
without declaration. In the future without declaration, Access Holders and Access Seekers will have
recourse to a binding and effective negotiate/arbitrate access framework (Access Framework).

10 The submission explores whether the DBCT service satisfies criterion (a) and concludes it does not, for the
following reasons (inter alia):

10.1 the binding access framework that DBCTM will adopt in the future without declaration means
there will be no difference in the volume of coal throughput at DBCT or use of the DBCT service
without declaration compared to a future with declaration;

10.2 as there will be no difference in throughput at DBCT with or without declaration, the
declaration of the DBCT service would not promote a material increase in competition in any
market;

10.3 the primary downstream markets (the coal export markets) are effectively competitive, and

would remain so without declaration of the DBCT service; and

104 any perceived ability or incentive for DBCTM to exercise market power to adversely affect
competition in dependent markets would be constrained by competing coal export terminals,
the significant countervailing power of users, the threat of heavy-handed regulation, and the
terms of DBCTM's lease of DBCT. In addition, DBCTM's lack of vertical integration into the
dependent markets means that it does not have any incentive to hinder third party access, nor
does it have a related entity that it could seek to advantage through the operation of DBCT.

Criterion (d)

11 The QCA must recommend that a service not be declared if it is not satisfied of criterion (d) in section
76(2)(d) of the QCA Act. Criterion (d) requires:

that access (or increased access) to the service, on reasonable terms and conditions as a result of
declaration of the service would promote the public interest.

12 The submission explores whether the DBCT service satisfies criterion (d) and concludes it does not, for the
following reasons (inter alia):

12.1 no public benefits would be likely to arise as a result of declaring a service provided by an
infrastructure provider to large industrial users in the context of mutual dependence between
the provider and the users; and

12.2 declaring just one of five terminals available to the CQCN miners is likely to distort the inter-
terminal pattern of incentives for the expansion of terminal capacity; and in the alternative,
any public benefits that do result are not substantial and do not outweigh the significant
detriments associated with declaration.

13 For the reasons summarised above and explored in detail in this submission, the DBCT service does not
satisfy all of the access criteria. Accordingly, the QCA must recommend to the Minister that, with effect
from the expiry date, the DBCT service not be declared.

DBCT Declaration Review 6
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2 Background

DBCT

14 DBCT is a multi-user coal export facility located 38 kilometres south of Mackay at the Port of Hay Point.
There are two coal terminals at the Port of Hay Point — DBCT and Hay Point Coal Terminal (HPCT). DBCT's
nameplate capacity is 85Mpta.

15 DBCT is owned by the Queensland Government through its wholly-owned entity DBCT Holdings Pty Ltd.
DBCT is leased to DBCT Investor Services Pty Ltd (DBCT Trustee) as trustee for the DBCT Trust which sub-
leases it to DBCTM.*

16 The day to day operation and maintenance of DBCT is subcontracted to DBCT Pty Ltd as the operator® under
the Operation and Maintenance Contract (OMC). The operator is owned by a majority of the existing users
of DBCT. Existing users comprise Anglo American, BHP Mitsui Coal, Fitzroy Australia Resources, Glencore,
Stanmore Coal, Middlemount South, Peabody Energy, and Rio Tinto.® Neither Brookfield nor DBCTM has
any ownership interest in DBCT Pty Ltd.

Declaration review

17 The QCA's review is being conducted under Subdivision 4A of Division 2 of Part 5 of the QCA Act. The object
of Part 5 of the QCA Act is to 'promote the economically efficient operation of, use of and investment in,
significant infrastructure by which services are provided, with the effect of promoting effective competition
in upstream and downstream markets'.”

18 The service that is currently declared is the handling of coal at DBCT by the terminal operator.® This service
is referred to in this submission as 'the DBCT service'.

19 As the declaration of the DBCT service will expire on 8 September 2020°, the QCA is required to make a
recommendation to the Minister (at least 6 months but not more than 12 months before that date) that
the DBCT service be declared, or part of the service be declared, or the service not be declared.?

20 As the Queensland Parliament has clearly determined that the declaration of coal handling services at DBCT
is to expire on 8 September 2020, there cannot be any express or implied presumption that declaration
should continue. In fact the law is that coal handling services at DBCT are not declared beyond 8 September
2020. If the QCA were to view its obligation under section 87A as an assessment of whether declaration
should continue, the adoption of such an approach would involve error.

4 DBCTM is 100 percent legally owned by its Australian parent, BPIH Pty Limited. BPIH Pty Limited is in turn 100 percent owned (through a
number of interposed entities) by Brookfield Infrastructure Partners L.P. (BIP), with 29.8 percent of BIP held by Brookfield Asset
Management Inc. (BAM) and 70.2 percent publicly listed on the New York and Toronto stock exchanges. BAM is 100 percent publicly
listed on the New York and Toronto stock exchanges. This submission refers to the lessee entities of the terminal collectively as
“DBCTM”, and to DBCTM’s ownership simply as “Brookfield”

5 Note that the terminal operator for the purposes of the Access Undertaking (DBCT Pty Ltd), is different to the terminal operator for the
purposes of the QCA Act (DBCTM). In this submission any references to operator are to the user-owned DBCT Pty Ltd.

6 DBCT User Group’s submission on QCA Amendment Bill 2018, 28 Feb 2018, p. 1

7 Section 69E of the QCA Act

8 Section 250(1)(c) of the QCA Act. As noted above, the QCA Act deems DBCTM the operator.

9 Section 250(2) of the QCA Act

10 Section 87A of the QCA Act

DBCT Declaration Review 7
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21

22

23

24

In order to recommend that the DBCT service be declared by the Minister, the QCA must be satisfied about
all of the access criteria for the service.!! Conversely, the QCA must recommend that the DBCT service not
be declared if it is not satisfied about all of the access criteria for the service.?

The QCA must base its findings on material that has some probative value, in the sense that the material
tends logically to show the existence of facts consistent with the finding, and the reasoning in support of
the finding must not be logically self-contradictory.3

The access criteria in section 76 of the QCA Act were the subject of recent amendment, with the
amendments commencing on 29 March 2018. The amendments to the access criteria in the QCA Act are
intended to reflect the October 2017 changes to the declaration criteria in the National Access Regime in
Part llIA of the Competition and Consumer Act 2010 (Cth) (CCA).**

The access criteria are as follows: ¥

(a) that access (or increased access) to the service, on reasonable terms and conditions, as a
result of a declaration of the service would promote a material increase in competition in
at least 1 market (whether or not in Australia), other than the market for the service;

(b) that the facility for the service could meet the total foreseeable demand in the market—
(i) over the period for which the service would be declared; and
(ii) at the least cost compared to any 2 or more facilities (which could include the

facility for the service);

(c) that the facility for the service is significant, having regard to its size or its importance to
the Queensland economy;

(d) that access (or increased access) to the service, on reasonable terms and conditions, as a
result of a declaration of the service would promote the public interest.

Background to declaration review

25

26

This is the first time the QCA has had the opportunity to assess whether the DBCT service satisfies the
access criteria and should be declared under the access regime established by Part 5 of the QCA Act.
Consequently, this is the first time DBCTM has had the opportunity to make submissions to the QCA on
whether the DBCT service satisfies the access criteria.

The DBCT service was declared for third party access by Queensland Government regulation in 2001° as
part of the restructuring process leading up to the long term lease of the terminal by the Queensland

11 Section 76(1) and 87C(1) of the QCA Act

12 Section 87C(2) of the QCA Act

BBMahon v Air New Zealand [1984] A.C. 808; [1984] 3 All ER 201 at 210; Minister for Immigration and Ethnic Affairs v Wu Shan Liang (1996)
185 CLR 259 at 282.

14 The Explanatory Notes to the Queensland Competition Authority Amendment Bill 2018 states that the changes to the access criteria in
the QCA Act are 'intended to reflect changes being made at a national level to the access principles in the COAG Competition Principles
Agreement 1995 (the CPA access principles) and the National Access Regime established under Part IIIA of the CCA', page 1.

15 Section 76(2) of the QCA Act

16 The Queensland Competition Authority Amendment Regulation (No. 1) 2001 (Qld) amended the Queensland Competition Authority
Regulation 1997 (Qld). The Queensland Competition Authority Regulation 1997 (Qld) was made under section 97 of the QCA Act as in
force at that time which enabled declaration of a service by regulation.

DBCT Declaration Review 8
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27

28

29

30

31

Government in 2001.% The declaration was made to address industry concerns regarding the potential for
the privatised entity to misuse its market power in the negotiation and provision of access to third parties.®

The DBCT service was initially declared by the Queensland Competition Authority Amendment Regulation
(No.1) 2001 (Qld) and then subsequently by the Queensland Competition Authority Regulation 2007 (Qld).
On 8 September 2010, the ability to declare a service by regulation was removed from the QCA Act. The
DBCT declaration®® was made under a new Part 12 of the QCA Act.? The explanatory notes to the amending
legislation stated:?!

The Bill will provide increased certainty for stakeholders by ensuring that all decisions which affect
the coverage of the Regime will be made with explicit reference to the legislated access criteria and
with the express involvement of the Authority. This is achieved by the removal of the 'candidate
service' requirement for declarations, and the removal of the ability for Government to declare
services by regulation or to exclude services or facilities from coverage under the Regime by
regulation.

The amending legislation also introduced the review process for the QCA to assess whether infrastructure
that is covered by an expiring declaration should be declared again in Subdivision 4A of Division 2 of Part 5
of the QCA Act.?

DBCT operates within a competitive market for the provision of coal handling services. DBCT is exposed to
competition from Adani Abbot Point Terminal (AAPT) at the port of Abbot Point, RG Tanna Coal Terminal
(RGTCT) and Wiggins Island Coal Export Terminal (WICET) at the port of Gladstone, and HPCT at the Port of
Hay Point. DBCTM notes that BHP-affiliated mines have the commercial flexibility to access HPCT, DBCT,
AAPT and RGTCT.

There has been significant development of coal chain infrastructure since DBCT was declared by regulation
in 2001. In 2011 the Goonyella to Abbot Point rail extension (GAPE) was completed, linking Bowen Basin
mines located on the Goonyella rail system to the Newlands rail system and AAPT. The Goonyella rail system
is also connected to the Blackwater rail system, which links southern Bowen Basin mines to RGTCT and
WICET at the port of Gladstone.

The interconnectedness of the Central Queensland Coal Network (CQCN) allows mines within the vicinity
of DBCT to use coal handling services at alternative terminals. For example, some mines owned by the BHP
Mitsubishi Alliance (BMA) use HPCT, DBCT, AAPT and RGTCT;* BHP Mitsui Coal's (BMC's) mines use HPCT,
AAPT and DBCT;?* Jellinbah's Lake Vermont mine uses AAPT and RGTCT,?® and has used DBCT in the past;
Yancoal's Middlemount mine uses DBCT and AAPT;? Glencore's Oaky Creek mine uses RGTCT and DBCT;?’

17 In September 2001, the Queensland Government, through a wholly owned entity DBCT Holdings, awarded a long-term lease for DBCT
(50 term with a 49 year option) to a consortium led by international investment bank Babcock and Brown for approximately $630
million. DBCT subsequently became the foundation asset of Prime Infrastructure when it was floated to the Australian Stock Exchange in
June 2002, with the leasehold interest in DBCT being transferred to Prime Infrastructure upon listing. The lease arrangement involves a
primary lessee, DBCT Trustee, and a secondary lessee, DBCTM. QCA, Final decision, Dalrymple Bay Coal Terminal - Draft access
undertaking, April 2005, pages 1 to 2.

18 QCA, Draft decision, Dalrymple Bay Coal Terminal - Draft access undertaking, October 2004, page viii.

19 Section 250(1)(c) of the QCA Act

20 Motor Accident Insurance and Other Legislation Amendment Act 2010 (Qld).

21 Explanatory notes to Motor Accident Insurance and Other Legislation Amendment Bill 2010, page 4.

22 Motor Accident Insurance and Other Legislation Amendment Act 2010 (Qld).

23 BHP Annual Report 2017, page 237; RMI, Assessment of Coal Volume Forecasts for Aurizon Network's 2017 Draft Access Undertaking,
May 2017, page 34.

24 Sydney Morning Herald Asciano wins BHP haulage contract in Queensland 15 June 2011; RMI, Assessment of Coal Volume Forecasts for
Aurizon Network's 2017 Draft Access Undertaking, May 2017, page 34.

25 Aurizon QR National expands tonnages with Jellinbah 06 July 2012; Jellinbah Group website notes that 'Lake Vermont is able to rail to
Gladstone Port and Dalrymple Bay and Abbott Point Coal Terminals', (accessed 7 May 2018)

26 North Queensland Bulk Ports, Port of Abbot Point Operations Manual, Revised 2016, page 16,

27 Glencore's Oaky Creek
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32

Anglo American's German Creek mine uses RGTCT and DBCT? and BMA’s Gregory and Norwich Park mines
(now closed) previously exported coal through RGTCT and have used DBCT in the past.? Further, Rio Tinto’s
Kestrel mine in the Blackwater system, which is located closest to RGTCT and exports coal through that
terminal, is sporadically exporting coal through DBCT.* This is further discussed in DBCTM'’s submission in
the criterion (b) section.

DBCT faces competition from coal handling services at AAPT, HPCT, RGTCT and WICET. Of these coal
terminals, DBCT is the only terminal that is declared and is therefore the only terminal subject to heavy-
handed regulation. This is the case even though (unlike HPCT) DBCT is open access and (unlike HPCT, AAPT
and WICET) DBCT is not vertically integrated into markets that depend on access to coal handling services
at coal export terminals.

Context for declaration assessment

33

An assessment of whether a service satisfies the access criteria is necessarily specific to the context in which
that service is provided. In DBCT's case, the DBCT service is supplied in the context of the central
Queensland coal mines, the coal export terminals servicing those mines and the rail network connecting
those mines to those coal terminals.

Coal terminals

34

35

HPCT

36

37

38

DBCT is one of five coal terminals for export of coal from northern and central Queensland. The terminals
comprise:

34.1 DBCT at Hay Point near Mackay;
34.2 HPCT also at Hay Point near Mackay;
34.3 AAPT at Abbot Point near Bowen;
344 RGTCT at Gladstone; and

345 WICET at Gladstone.

As noted above, of these five coal terminals, DBCT is the only facility that is declared. Further, DBCT is the
only declared coal export terminal in Australia.

HPCT is located adjacent to DBCT at the Port of Hay Point.

HPCT was established in 1971.3! HPCT is owned by BMA (a 50:50 joint venture between BHP and Mitsubishi
Development) and operated by Hay Point Services. 32 BMA provides coal handling services at HPCT to itself
and to BMC (a 80:20 joint venture between BHP and Mitsui and Co).

In December 2015, works on HPCT's third expansion project (HPX3) were completed which increased
HPCT's export capacity from 44Mtpa to 55Mtpa. >3

28 See for example, Mitsui Coal Holdings’ projects. The Capcoal project is a joint venture between Anglo American and Mitsui Coal Holdings.
See also: The Australian Asciano poaches key QR coal contract. June 16, 2010

29 DBCT PortVu system “Parcels Bill of Lading” report. Gregory Weak Coking Coal (MV Grand Festival) and Norwich Park Blend (MV Stalo)

30 Rjo Tinto’s Kestrel Mine, Rio Tinto. Submission to the QCA in relation to the Aurizon Network 2017 Electric Traction DAAU, February 2018.

31 BHP News Release: New BMA Hay Point Coal Terminal Boosts Queensland's Coal Exports , 16 December 2015

32 BHP Annual Report 2017, page 56

33 BHP News Release, New BMA Hay Point Coal Terminal Boosts Queensland's Coal Exports, 16 December 2015:
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AAPT

39 On 1June 2011, the Queensland Government entered into a 99-year lease of the Abbot Point Coal Terminal
1 to Mundra Port Pty Limited.3* The terminal is now known as the Adani Abbot Point Terminal.?®> AAPT is
located 25km north of Bowen Queensland.3® The current export capacity of AAPT is 50Mtpa.3” AAPT is
linked to mines in the proximity of Hay Point through GAPE which connects the Newlands and Goonyella
rail systems.

40 AAPT is operated by an entity owned by Adani. AAPT capacity is contracted to 9 mines, including 9.3Mtpa
or 19% of terminal capacity to a related party, Adani Mining Pty Limited.3®

41 AAPT is currently seeking NAIF funding for a rail line from the Carmichael mine in the Galilee basin, owned
by Adani.

WICET

42 WICET is located at the Port of Gladstone, to the west of RGTCT. It is owned by a consortium of Australian
and international resources companies, comprising Aquila Resources, Glencore, New Hope Group,
Coronado Curragh and Yancoal.3® WICET commenced shipping coal in 2015.

43 The current export capacity of WICET is 27Mtpa.*° WICET can expand to approximately 120Mtpa of capacity
from the existing site when fully developed.** Current environmental and planning approvals allow up to
84Mtpa throughput.** WICET is operated by WICET Pty Limited.

RGTCT

44 RGTCT is located within the Port of Gladstone in central Queensland and is owned by the Gladstone Ports
Corporation. The current export capacity of RGTCT is 75Mtpa.*® Plans for a fifth berth in the future will take
capacity to 90-100Mtpa.*

34 port of Abbot Point Operations Manual 2016, page 8,

35 port of Abbot Point Operations Manual 2016, page 8

36 North Queensland Bulk Ports Corporation, Port of Abbot Point
37 North Queensland Bulk Ports Corporation, Port of Abbot Point
38 Adani Mining Pty Ltd Special Purpose Financial Report 2017

39 WICET, Company Overview

40 WICET, Access

41 WICET, Company Overview

42 WICET, WICET Corporate Brochure, page 2.

43 Gladstone Ports Corporation, 50 Year Strategic Plan, July 2012
44 Gladstone Ports Corporation, 50 Year Strategic Plan, July 2012
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Vertical integration

45 The table below illustrates the extent of vertical integration of the above-mentioned coal terminals and
their respective owners.* DBCT is not vertically integrated into any other aspect of the coal supply chain,
yet it is the only terminal which is subject to heavy handed economic regulation under the QCA Act.

46 It is well recognised that the economic problem that access regulation is designed to address is more
pronounced where service providers are vertically integrated. In its 2013 report on its inquiry into the
National Access Regime, the Productivity Commission stated that: %6

The only economic problem that access regulation should address is an enduring lack of effective
competition, due to natural monopoly, in markets for infrastructure services where access is
required for third parties to compete effectively in dependent markets. Access regulation should
not be used to avoid the duplication of infrastructure per se, or to address wider social and
economic issues such as income distribution or environmental concerns

47 The Productivity Commission further stated that: %

Incentives to deny access to some or all access seekers will be heightened where infrastructure
service providers are vertically integrated — that is, where service providers also operate in
markets upstream or downstream of the facility. Under these circumstances, denial of access can
be used to protect a monopoly position in an upstream or downstream market, in particular where
that allows the service provider to increase total profits across its operations. (emphasis added)

Figure 1: Extent of vertical integration by terminal owner

Terminal HPCT AAPT WICET RGTCT DBCT
Owner BMA Adani WICET GPC DBCTM
Mine Owner Yes Yes Yes No No
Operator Yes Yes Yes No No
Below rail Owner No Yes No No No
Operator No Yes No No No
‘% Above rail Owner Yes Yes No No No
5 Operator Yes Yes No No No
g' Terminal Operator Yes Yes Yes Yes No
3 Contracted capacity Yes Yes Yes No No
% Tug Owner Yes No No No No
§ Operator Yes No No Yes No
§ Port Owner No No No Yes No
Operator No No No Yes No
Shipping Operator No No No No No
Scheduler Yes No Yes No No
End user Yes Yes No No No
Heavy handed economic regulation No No No No Yes

45 Ownership indicates economic ownership or substantial control.
46 Productivity Commission Inquiry Report, National Access Regime, No. 66, 25 October 2013, page 7.
47 Productivity Commission Inquiry Report, National Access Regime, No. 66, 25 October 2013, page 84.
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These coal handling terminals, together with Queensland coal mines, are illustrated below.

Figure 2: Central Queensland coal mines and terminals
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Central Queensland coal network

48 The CQCN connects Queensland coal mines to the Queensland coal terminals. The CQCN is an
interconnected set of rail systems that are leased and maintained by Aurizon Network.

49 The CQCN comprises the following five interconnected rail systems:
49.1 the Goonyella rail system, which links central Bowen basin mines to DBCT and HPCT;
49.2 the Newlands rail system, which links northern Bowen basin mines to AAPT;
49.3 GAPE, which provides a link between the Goonyella rail system at North Goonyella to Newlands

at the southern extremity of the Newlands rail system;

49.4 the Blackwater rail system, which is connected to the Goonyella rail system and links southern
Bowen basin mines to RGTCT and WICET;

49,5 the Moura rail system, which links mines from Moura to Gladstone to RGTCT and WICET. There
is no interconnection between the Moura rail system and the other coal rail systems.

50 As a result of the interconnectedness between the Goonyella, Newlands and Blackwater rail systems, a
mine in the Goonyella rail system has the potential to access all coal terminals at Abbot Point, Hay Point
and Gladstone.

51 The GAPE project was completed in December 2011. The project consisted of a series of works to bridge
the 69 km gap between the Goonyella and Newlands rail systems*® to satisfy additional demand for coal
export infrastructure from mines within the Goonyella rail system.

52 Since its completion, the GAPE extension has been of particular significance to mines in the Goonyella rail
system. This connection has enabled those mines to connect to AAPT, in addition to the existing connection
to RGTCT through the Blackwater rail system. This has enabled miners to plan their export terminal usage
on a network wide basis. For example, BHP takes a whole of CQCN view in optimising the BHP Group's mine
portfolio.* BMA has a functional group, the BMA Coal Chain, which manages BMA's and BMC's transport
logistics business operations throughout the CQCN.>°

53 Since its completion, the GAPE has been used by mines proximate to the Port of Hay Point. Yancoal's
Middlemount mine, Jellinbah's Lake Vermont mine, BMA's Peak Downs mine, Goonyella Riverside and
Caval Ridge mines and BMC's South Walker Creek and Poitrel mines are all located proximate to the Port
of Hay Point but have chosen to transport coal from their mines to AAPT for export.*!

54 The Blackwater rail system (together with the Goonyella rail system) is also used by mines proximate to the
Port of Hay Point. Jellinbah's Lake Vermont mine, Glencore's Oaky Creek mine, Anglo American's German
Creek mine and BMA's Caval Ridge and Peak Downs mines have all chosen to transport coal from their
mines to RGTCT for export.> Rio Tinto's Kestrel mine in the Blackwater system, which is located closest to
RGTCT and exports through that terminal, is also currently sporadically exporting coal through DBCT.>3

48 QCA Draft Decision on GAPE Reference Tariff, July 2013 (page 2)

49 For example, BHP , Coal: The path to improve returns, 21 June 2016 - at page 20 BHP states 'Capacity at four Queensland ports with
matched rail flexibility allows us to optimise the supply chain'

50 BMA submission to QCA on QR Network System Rules - Northern Bowen Basin System Rules, page 1:

51 RMII, Assessment of Coal Volume Forecasts for Aurizon Network's 2017 Draft Access Undertaking, May 2017, page 34; North Queensland
Bulk Ports, Port of Abbot Point Operations Manual, Revised 2016, page 16; Sydney Morning Herald Asciano wins BHP haulage contract in
Queensland 15 June 2011

52 RMIIl, Assessment of Coal Volume Forecasts for Aurizon Network's 2017 Draft Access Undertaking, May 2017, page 34; Aurizon QR
National expands tonnages with Jellinbah 6 July 2012; Jellinbah Group Lake Vermont Mine notes that 'Lake Vermont is able to rail to
Gladstone Port and Dalrymple Bay and Abbott Point Coal Terminals'.

53 Rio Tinto, Kestrel Mine; Rio Tinto Submission to the QCA in relation to the Aurizon Network 2017 Electric Traction DAAU, February 2018.
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55

The following map prepared by Aurizon shows the CQCN and its highly integrated nature.>*

Figure 3: CQCN track segments map
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Submission on access criteria

56 DBCTM'’s submission on whether the DBCT service satisfies the access criteria is set out below. For the
reasons explained below, the DBCT service does not satisfy the access criteria, and therefore the QCA
cannot recommend declaration of the DBCT service.

57 Consistent with the QCA Staff Issues Paper (Issues Paper),>> DBCTM has commenced with criterion (b) as it
provides greater clarity to the analysis of relevant markets in criterion (a). In particular, it means that the
market in which the service is provided is identified prior to considering the markets that are dependent
on access to the service and the impact of declaration on those markets under criterion (a). DBCTM then
concludes its submission with a discussion on criterion (d).

55 QCA, Staff issues paper, Declaration reviews: applying the access criteria, April 2018, at 2.4 on page 5.
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3 Criterion (b)

3.1 Summary

58 For the reasons set out in this submission, DBCT cannot meet the total foreseeable demand in the market
over the period for which the DBCT service would be declared and at the least cost compared to any two
or more facilities. Accordingly, access criterion (b) in section 76(2)(b) of the QCA Act is not satisfied and
there is no reasonable basis on which the QCA can recommend that the DBCT service be declared.

59 Criterion (b) is concerned with identifying natural monopoly facilities and avoiding the inefficient and
unnecessary duplication of such facilities. The duplication of coal export terminals has already occurred in
Queensland. DBCT is one of five coal export terminals which service mines that are part of a highly
integrated below-rail network. The existence of HPCT, AAPT, RGTCT and WICET and the fact that mines
located in the Goonyella rail system and its vicinity (which are proximate to DBCT) use those terminals,
evidences the existence of a market where multiple coal-export terminals are operating.

60 Criterion (b) will therefore be applied in a situation where duplicate facilities that can provide coal handling
services already exist and have already incurred considerable sunk costs, and those facilities are together
serving demand in the market in which DBCT operates.

61 In these circumstances, criterion (b) is concerned with whether it is least cost for DBCT to expand to meet
total foreseeable demand in the market, or whether it is least cost to meet some of the demand using
existing capacity at other terminals, together with DBCT. The relevant costs for the least cost assessment
under criterion (b) are the incremental costs to society (or resource costs) that may be incurred in the coal
supply network to meet foreseeable demand in the market. Resource costs are high when expansions to
terminals are required and are low where existing capacity can be used.

62 As explained in this submission, total foreseeable market demand exceeds DBCT's existing nameplate
capacity of 85Mtpa. In those circumstances, DBCT must be expanded to meet that demand. This would
necessarily be more costly than first using the existing capacity at the other four terminals.

63 The DBCT service does not satisfy criterion (b) because:

63.1 Where a facility is not able to meet total foreseeable market demand for the service over the
declaration period, it is not necessary to consider whether the service could meet that demand
at least cost compared to any two or more facilities. As explained in this submission, the
reasonably possible maximum coal handling capacity of DBCT in the declaration period is
102Mtpa. Foreseeable demand in the market in which the DBCT service is supplied over the
declaration period is estimated to peak at between approximately 207Mtpa and 218Mtpa.
Accordingly, the DBCT service does not satisfy criterion (b) because it cannot meet total
foreseeable demand in the market over the period for which it would be declared.

63.2 We have also assessed whether the DBCT service can meet total foreseeable market demand
over the declaration period at least cost, with the conclusion that it cannot. Rather, it is least
cost for that demand to be met using coal handling services from DBCT and other existing coal
terminals.

63.3 While any assessment of whether the DBCT service satisfies criterion (b) must be undertaken
on the basis that users of the coal handling services at Hay Point Coal Terminal (HPCT service)
are part of the foreseeable market demand, these conclusions hold whether the criterion (b)
analysis is undertaken on that basis, or on the basis of a restrictive assumption that demand
from those users is wholly excluded from market demand.

63.4 DBCTM provides evidence that the interconnectedness of coal terminals in Queensland
provides a choice of coal handling services to miners. This choice is not simply theoretical, but
is currently exercised as mines actively use a combination of coal terminals to handle their coal
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64

65

3.2

66

67

68

69

70

in a variety of instances. This empirical evidence establishes that DBCT cannot meet total
foreseeable market demand at least cost.

DBCTM engaged HoustonKemp to undertake a comprehensive quantitative assessment of whether the
DBCT service satisfies criterion (b). HoustonKemp's expert opinion is that the DBCT service does not satisfy
criterion (b). In this section, references to the ‘HoustonKemp Report on (b)" and its associated findings are
in relation to ‘Appendix 10 HoustonKemp expert report on criterion (b)’.

Criterion (b) is not satisfied in the case of the DBCT service. In summary, this is because DBCT cannot meet
the total foreseeable demand in the market over the period for which its coal handling service would be
declared. Furthermore, it cannot meet that demand at least cost compared to any two or more facilities.

Application and interpretation of criterion (b)

To recommend declaration of the DBCT service, the QCA must be satisfied about all of the access criteria
for the service, including access criterion (b) in section 76(2)(b).® The QCA must recommend that a service
not be declared if it is not satisfied of criterion (b).%’

Access criterion (b) in section 76(2)(b) of the QCA Act is:

that the facility for the service could meet the total foreseeable demand in the market—
(i) over the period for which the service would be declared; and

(ii) at the least cost compared to any 2 or more facilities (which could include the facility for the
service)

In addition, sections 76(3) and (4) of the QCA Act provide:

(3) For subsection (2)(b), if the facility for the service is currently at capacity, and it is reasonably
possible to expand that capacity, the authority and the Minister may have regard to the facility
as if it had that expanded capacity.

(4) Without limiting subsection (2)(b), the cost referred to in subsection (2)(b)(ii) includes all costs
associated with having multiple users of the facility for the service, including costs that would
be incurred if the service were declared.

The access criteria in the QCA Act were the subject of recent amendment. Those amendments came into
effect on 29 March 2018. They are intended to reflect the October 2017 changes to the declaration criteria
in the National Access Regime in Part IlIIA of the CCA.%® The explanatory material relating to the changes to
the declaration criteria under the CCA is therefore pertinent to the interpretation of criterion (b) under the
QCA Act.

Section 76(2)(b) of the QCA Act was amended to restore a natural monopoly test for criterion (b).%® Section
76(2)(b) is in substantially the same terms as declaration criterion (b) in section 44CA(1)(b) of the CCA. Prior
to the amendment, criterion (b) in Part IlIA of the CCA had most recently been interpreted as a private
profitability test.®

56 See section 76(1) and 87C(1) of the QCA Act

57 Section 87C(2) of the QCA Act.

58 The Explanatory Notes to the Queensland Competition Authority Amendment Bill 2018 states that the changes to the access criteria in
the QCA Act are 'intended to reflect changes being made at a national level to the access principles in the COAG Competition Principles
Agreement 1995 (the CPA access principles) and the National Access Regime established under Part IlIA of the CCA (page 1).

59 Economics and Governance Committee, Queensland Competition Authority Amendment Bill 2018, Report No. 2, 56th Parliament, March
2018, page 5; Explanatory Notes, Queensland Competition Authority Amendment Bill 2018. See also, Explanatory Memorandum,
Competition and Consumer Amendment (Competition Policy Review) Bill 2017 at [12.22].

60 pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379.
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To be satisfied of criterion (b), the QCA must be satisfied both that: (1) the facility for the service could
meet the total foreseeable demand in the market over the period for which the service would be declared;
and (2) the facility could meet that demand at the least cost compared to any 2 or more facilities (which
could include the facility for the service). Where the QCA cannot be satisfied of the matter in (1), criterion
(b) will not be satisfied. In addition, criterion (b) will not be satisfied where the QCA cannot be satisfied of
the matter in (2). This is clear from the use of the conjunction 'and' between the matters in subparagraph
(i) of section 76(2)(b) and those in subparagraph (ii) of that section.

Accordingly, a service will fail criterion (b) in circumstances where the QCA cannot be satisfied that the
facility for the service could meet total foreseeable market demand for the service over the declaration
period. Where a facility is not able to meet total foreseeable market demand for the service over the
declaration period, it is not necessary to consider whether the service could meet that demand at least cost
compared to any two or more facilities.

For the criterion (b) analysis it is necessary to determine whether DBCT could support what could be
expected to be maximum demand within the declaration period. The Explanatory Memorandum,
Competition and Consumer Amendment (Competition Policy Review) Bill 2017, at [12.24] states: 5!

Total foreseeable demand is considered over the declaration period the decision-maker is
considering for declaration of the service. In assessing whether the facility could meet total
foreseeable market demand at least cost, this calls for a consideration of whether what could be
expected to be maximum demand could be supported by the facility.

Section 76(3) of the QCA Act provides that if the facility for the service is currently at capacity, and it is
reasonably possible to expand that capacity, the QCA and the Minister may have regard to the facility as if
it had that expanded capacity. This provision is concerned with a facility that is at capacity and clarifies that
such a facility can still be declared if it is reasonably possible for the facility to be expanded and the matters
in section 76(2)(b) are otherwise satisfied.®? Even though DBCT is not currently operating at its nameplate
capacity, it would be necessary for DBCT to be expanded in order to attempt to accommodate total
foreseeable demand in the market. For the purposes of assessing DBCT against criterion (b), the assessment
of whether DBCT could be expanded should also be one of whether it is reasonably possible to expand
DBCT's capacity over the period for which the service would be declared.

'Reasonably possible' is not defined in the QCA Act. Further, since this is a new provision in the QCA Act
and corresponding CCA declaration criteria, there is no relevant case law on the meaning of 'reasonably
possible' to expand the capacity of the facility in the context of criterion (b).

DBCTM submits that a capacity expansion for a particular facility may be reasonably possible if it is
reasonably capable of occurring during the declaration period. We note in this regard that the relevant
definition of 'possible’ in the Macquarie Online Dictionary is 'capable of existing, happening, being done,
being used'.®

Determining whether a capacity expansion for a particular facility is reasonably possible or capable of
occurring will depend on the circumstances of the particular facility and factors such as the work involved
in the expansion, the legal and regulatory constraints or impediments to the expansion, the costs of the
expansion and whether the ability to expand the facility is within the control of the service provider.

Given the significant consequences of a finding that a capacity expansion for a particular facility is
reasonably possible, the capacity expansion must not be merely theoretical. Rather, a QCA determination

61 As noted above, in making the changes to the access criteria, the Queensland Government had regard to the changes made to the access
criteria in Part IlIA of the CCA. The explanatory material relating to the changes to the declaration criteria under the CCA is therefore
pertinent to the interpretation of criterion (b) under the QCA Act.

62 Explanatory Memorandum, Competition and Consumer Amendment (Competition Policy Review) Bill 2017, at [12.30].

63 Macquarie Online Dictionary (accessed 1 May 2018).
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that it is reasonably possible to expand the capacity of the facility over the declaration period must be
based on material that has some probative value in the sense that it tends logically to show the existence
of facts consistent with the finding. %

In circumstances where the QCA is satisfied that a facility for a service could meet total foreseeable demand
in the market for the service over the period in which the service would be declared, the service will fail
criterion (b) where the QCA cannot be satisfied that the facility could meet that demand over the
declaration period at least cost compared to two or more facilities. Where a facility must be expanded in
order to service market demand, the costs of that expansion must be taken into account in assessing
whether the facility could meet demand at least cost over the declaration period.®

The requirement that the facility meet total foreseeable demand in the market over the period for which
the service would be declared means that if the facility cannot meet total foreseeable demand in the market
at any stage over the declaration period, then criterion (b) is not satisfied. Similarly, if the facility cannot
meet total foreseeable demand in the market at the least cost at any stage of the declaration period, then
criterion (b) is not satisfied.

Having regard to the text of section 76(2)(b) of the QCA Act, an assessment of access criterion (b) involves
the following:

81.1 identifying the service to be assessed;
81.2 identifying the facility for the service;
81.3 considering the period for which the service would be declared if it were to satisfy all of the

access criteria;

81.4 identifying the market in which the infrastructure service is supplied. This is necessary because
section 76(2)(b) refers to 'total foreseeable demand in the market’;

81.5 estimating total foreseeable demand in the market in which the infrastructure service is
supplied over the declaration period the decision-maker is considering for declaration of the
service;

81.6 assessing whether the facility could meet total foreseeable market demand for the service over

the declaration period. This involves an assessment of the capacity of the facility to meet
foreseeable demand and whether it is reasonably possible to expand that capacity (section
76(3) of the QCA Act);

81.7 where the facility could meet total foreseeable market demand over the declaration period,
assessing whether the facility could meet that demand over the declaration period at the least
cost compared to two or more facilities (which could include the first mentioned facility).

Criterion (b) is not satisfied in the case of the DBCT service. This is because DBCT cannot meet the total
foreseeable demand in the market over the period for which its coal handling service would be declared,
and nor can DBCT meet that demand at the least cost compared to any two or more facilities.

64 Mahon v Air New Zealand [1984] A.C. 808; [1984] 3 All ER 201 at 210; Minister for Immigration and Ethnic Affairs v Wu Shan Liang (1996)
185 CLR 259 at 282.

65 See the example of the application of criterion (b) (example 12.2) in the Explanatory Memorandum, Competition and Consumer
Amendment (Competition Policy Review) Bill 2017 pages 103 to 105, which notes the costs of expanding the relevant facility to increase
its capacity to deal with higher demand as costs that could be included in the criterion (b) assessment.
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3.3

83

84

34

85

86

87

88

3.5

89

90

Service

In DBCT's case, the service that is currently declared is the handling of coal at DBCT by the terminal operator
(DBCT service) (section 250(1)(c) of the QCA Act).

For the purpose of the QCA's declaration review, DBCTM considers that the service is that described in
section 250(1)(c) of the QCA Act.

Facility for the service

The facility for the DBCT service is the DBCT coal handling facility located at the Port of Hay Point. That
facility is defined in section 250(5) of the QCA Act as:

Dalrymple Bay Coal Terminal means the port infrastructure located at the port of Hay Point owned
by Ports Corporation of Queensland or the State, or a successor or assign of Ports Corporation of
Queensland or the State, and known as Dalrymple Bay Coal Terminal and includes the following
which form part of the terminal—

(a) loading and unloading equipment;

(b) stacking, reclaiming, conveying and other handling equipment;
(c) wharfs and piers;

(d) deepwater berths;

(e) ship loaders.
This is also the relevant facility for the purpose of the QCA's declaration review.

The current nameplate capacity of DBCT is 85Mtpa. As explained below, the reasonably possible capacity
of DBCT over the declaration period is 102Mtpa.

The issue for criterion (b) is therefore whether DBCT can meet the total foreseeable demand in the market
over the period for which its coal handling service would be declared and at the least cost compared to any
two or more facilities (which could include DBCT).

Duration of the declaration period

It is DBCTM's position that the DBCT service should not be declared for any further period because it does
not satisfy the access criteria. Nonetheless, DBCTM acknowledges that in order to assess whether the DBCT
service satisfies criterion (b), it is necessary to consider the period over which the service provided by DBCT
would be declared, assuming it does satisfy the access criteria. This is because section 76(2)(b) involves an
assessment of whether DBCT can meet the total foreseeable demand in the market in which it is supplied
over the period for which the service would be declared.

The DBCT service has been declared since 2001. The service was initially declared by the Queensland
Competition Authority Amendment Regulation (No.1) 2001 (Qld) and then subsequently by the Queensland
Competition Authority Regulation 2007 (Qld). On 8 September 2010, the ability to declare a service by
regulation was removed from the QCA Act and the DBCT declaration was made under a new Part 12 of the
QCA Act (section 250, QCA Act).®® The amendments to the QCA Act included a new section 248 which

66 Motor Accident Insurance and Other Legislation Amendment Act 2010 (Qld).
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91

92

93

94

3.6

provided that the DBCT declaration expires 10 years after the commencement of the section, i.e., on 8
September 2020.%”

The Issues Paper indicates that the following factors are potentially relevant to forming a view on the period
of declaration:®®

91.1 the importance of long-term certainty to access seekers who may engage in significant
investments as part of gaining access to a declared facility;

91.2 the duration of time for which users may seek access to the facility (for example considering
average mine lives);

91.3 the foreseeable timing of potential changes in the market environment, including the likelihood
that the service no longer satisfies the natural monopoly test in criterion (b); and

91.4 the need for periodic reviews of declaration arrangements.

DBCTM notes that the first two of these factors are more relevant to facilities that would not be open access
in the absence of declaration. As discussed in DBCTM's submission on criterion (a), DBCTM will continue to
provide access to DBCT on reasonable terms and conditions in the absence of declaration. Accordingly,
access seekers will have long-term certainty that access on reasonable terms and conditions will be
available in the absence of declaration.

Nonetheless, having regard to those factors and the period for which DBCT was declared under Part 12 of
the QCA Act, DBCTM has assumed for the purposes of its submission on criterion (b) that the period of any
further declaration of DBCT would be 10 years from the time at which the current period of declaration
expires. If the QCA were to assess DBCT against criterion (b) over a longer declaration period, this would
not change the outcome of the assessment. The outcome would still be that criterion (b) is not satisfied.

This is because DBCT cannot meet foreseeable market demand over a 10 year declaration period and
HoustonKemp's analysis demonstrates that it is not least cost for DBCT to meet foreseeable market demand
over a 10 year declaration period. Extending the declaration period to 15 years, for example, would still
result in the conclusion that DBCT does not satisfy criterion (b).

Market in which the service is provided

Market definition

95

96

Prior to the recent changes to criterion (b), defining the market has not been a formal step in assessing
criterion (b) - instead, the focus had been on considering demand for the facility's service, rather than
demand in the market in which the service is supplied.

Section 76(2)(b) of the QCA Act specifically requires a consideration of total foreseeable demand in the
market in which the service is supplied. This is different to how the Tribunal and the NCC has approached
criterion (b) in the past. The Productivity Commission made this clear in its 2013 report on its inquiry into
the National Access Regime.® The Productivity Commission said: 7

67 Section 248, QCA Act.

68 QCA Staff Issues Paper, page 2.

69 As already noted, the changes to the access criteria, in the QCA Act are intended to reflect the revised access criteria in Part llIA of the
CCA. In amending criterion (b) of the CCA, the Commonwealth Government had regard to the Productivity Commission's
recommendations in respect of criterion (b) in its Inquiry Report, National Access Regime, 25 October 2013 (see Australian Government
response to the Productivity Commission and Competition Policy Review recommendations on the National Access Regime, 24 November
2015 (pages 3-4) and Explanatory Notes, Queensland Competition Authority Amendment Bill 2018, page 2).

70 productivity Commission Inquiry Report, National Access Regime, No. 66, 25 October 2013, page 160.
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Due to the shortcomings associated with the tests considered above, criterion (b) should be applied
in a different manner than in the past. That said, the Commission’s preferred approach to criterion
(b) is focused on an assessment of the costs of providing the relevant infrastructure service, and is
therefore based on the natural monopoly test. As set out below, the Commission’s preferred
approach to criterion (b) accounts for both the total demand in the market in which the
infrastructure service is supplied, and the production costs incurred by infrastructure service
providers from coordinating multiple users of infrastructure.

97 Earlier in its report, the Productivity Commission also indicated that the NCC had considered foreseeable
demand too narrowly in its recommendation in the Duke case in the context of the national gas access
H 71
regime:

A recommendation made by the NCC under the national gas access regime is relevant to cases
where competition already exists. In the Duke case, the NCC argued that the Eastern Gas Pipeline
satisfied each of the declaration criteria — including the natural monopoly test — and therefore
recommended coverage (NCC 2000a). However, this conclusion was reached despite the relevant
dependent market being served by multiple pipelines. Allan Fels summarised the consequences of
this approach.

[Criterion (b)] now goes toward almost exact replication of the facility, rather than considering the
broader context of substitution from competing facilities. It consequently makes it far easier for
the test set out in the criterion to be met. After all, it is significantly less likely that it would make
economic or commercial sense to exactly replicate a particular piece of infrastructure than to
construct an effective but not exact substitute ... (sub. 40, p. 51)

The above example suggests that by only considering the demand for the facility’s own service —
rather than total demand in the market in which the service is supplied — the natural monopoly
test could be satisfied for any location-specific facility with its output defined sufficiently narrowly,
with enough spare (or expandable) capacity to accommodate a third party.

98 'Market' is defined in section 71 of the QCA Act as:

(1) A market is a market in Australia or a foreign country.
(2) If market is used in relation to goods or services, it includes a market for—
(a) the goods or services; and
(b) other goods or services that are able to be substituted for, or are otherwise competitive

with, the goods or services mentioned in paragraph (a).

99 The definition of market in section 71 of the QCA Act is not exhaustive. The section provides that a market
'includes' a market for the goods or services and other goods and services that are able to be substituted
for, or are otherwise competitive with, those goods or services. As such, while a market is often defined by
reference to substitution, the definition does not preclude other means of defining the market.

100 Market definition is purposive. That is, in defining the market it is necessary to consider the particular
matter and ask what identification of market best assists in analysing the processes of competition, or lack

71 Productivity Commission Inquiry Report, National Access Regime, No. 66, 25 October 2013, page 155. At the time of the NCC’s final
recommendation in the Duke matter (NCC, Final Recommendation Application for Coverage of Eastern Gas Pipeline (Longford to
Sydney), June 2000) criterion (b) of the national gas access regime was in the substantially same form as access criterion (b) in the QCA
Act prior to the recent amendments — it provided that ‘it would be uneconomic for anyone to develop another Pipeline to provide the
Services provided by means of the Pipeline’.
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101

102

103

104

105

of competition, with which the matter is concerned.’? In the case of DBCT, market definition will be directed
to assessing whether DBCTM is a natural monopoly.”

A market is commonly defined by reference to its dimensions. The dimensions of a market are generally
described in terms of product (the types of services supplied), function (the level within a supply chain at
which those services are supplied) and geography (the physical area within which those services are
supplied). A market is sometimes also described as having a temporal dimension (referring to the period
within which the supplies occur).”

The authorities have recognised the difficulties with defining the parameters of a particular market and
acknowledged that markets cannot be defined precisely.”

Section 71(2)(b) of the QCA Act refers to services that are able to be substituted for the services in question
and services that are 'otherwise competitive with' those services. The Federal Court has indicated that the
words 'otherwise competitive with' in section 4E of the CCA (which is in the same terms as section 71 of
the QCA Act) include degrees of 'substitutability'.”® This may be less than close substitutability. The Court
(Dowsett and Lander JJ, with whom Mansfield J agreed) concluded that the word 'substitutable' in section
4E is used in a narrow sense while the words 'otherwise competitive with' include degrees of
'substitutability'. The Court said:”’

In the present case the parties do not submit that the words “or otherwise competitive with”
should be construed as significantly undermining the principle of substitutability. The better view
is that s 4E addresses constraints upon the supply or acquisition of the relevant goods or services.
In that context the word “substitutable” is used in a narrow sense whilst the words “or otherwise
competitive with” include degrees of “substitutability”. We accept that the section addresses
“close” competition and that “closeness” is a matter of degree.

In Corones SG, Competition Law in Australia, Stephen Corones observed that in the above passage the
Federal Court did not express a view on what degree of 'closeness' is required for substitutability, other
than it is less than the high degree necessary for the two goods or services to be close substitutes. Corones
said:”8

This construction recognises that under the stage one analysis, not all incumbents have an equal
constraining influence on the firm engaging in the conduct at issue. One considers first the most
direct constraints from close substitutes; and then the less direct constraints from "less close"
substitutes. Dowsett and Lander JJ in the Seven Network appeal did not express a view as to what
degree of "closeness" is required, other than that it is less than the high degree necessary for the
two goods or services to be close substitutes. It may be difficult to demonstrate as a matter of
evidence that although two products are not close substitutes, they are nevertheless "otherwise
competitive with" each other and should be included in the same market.

One approach that has been viewed by Courts and regulatory authorities as a guide or framework in
defining the market is the hypothetical monopolist or SSNIP (Small but Significant Non-transitory Increase

72 Queensland Wire Industries Pty Ltd v Broken Hill Pty Co Ltd (1989) 167 CLR 177 at 195 (Deane J); Australian Competition and Consumer
Commission v Metcash Trading Limited [2011] FCAFC 151 at [311].

73 Economics and Governance Committee, Queensland Competition Authority Amendment Bill 2018, Report No. 2, 56th Parliament, March
2018, page 5; Productivity Commission, Inquiry Report, National Access Regime, 25 October 2013 at pages 18 and 154; Competition And
Consumer Amendment (Competition Policy Review) Bill 2017, Explanatory Memorandum, at [12.3].

74 Australian Competition and Consumer Commission v Flight Centre Travel Group Ltd (2016) 339 ALR 242 at 257.

75> Australian Competition and Consumer Commission v Australia and New Zealand Banking Group Limited [2015] FCAFC 103 at [135];
Queensland Wire Industries Pty Ltd v Broken Hill Pty Co Ltd at 196 Queensland Wire Industries Pty Ltd v Broken Hill Pty Co Ltd (1989) 167
CLR 177 at 187-188 (Deane J).

76 Seven Network Ltd v News Ltd (2009) 182 FCR 160 at [621].

77 Seven Network Ltd v News Ltd (2009) 182 FCR 160 at [621].

78 Corones SG, Competition Law in Australia (6th ed, Lawbook Co, 2014) at [2.70], page 77.
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in Price) framework. The SSNIP framework has been viewed by Courts and regulatory authorities as an aid
in defining the market, rather than being determinative of the boundaries of the market.” It does not
replace market evidence or common sense.®

106 Evidence of what is actually happening in the market, or has the potential to occur, is highly relevant to the
market definition.®! The following passage in J D Heydon, Trade Practices Law, has been referred to with
approval in several Federal Court decisions:%?

The dimensions of a market are real, not theoretical. To define those dimensions the best evidence
will come from the people who work in the market: the marketing managers and salesmen, the
market analysts and researchers, the advertising account executives, the buyers or purchasing
officers, the product designers and evaluators. Their records will establish the dimensions of the
market; they will show the figures being kept of competitors’ and customers’ behaviour and the
particular products being followed. They will show the potential customers whom salesmen are
visiting, the suppliers whom purchasing officers regularly contact, products against which
advertising is directed, the price movements of other suppliers which give rise to intra-corporate
memoranda, the process by which products are bought, what buyers must seek in terms of
guantities, delivery schedules, price flexibility, why accounts are won and lost.

Market definition having regard to 2017 AU

107 In DBCT's case, one approach to market definition would be to consider the mines DBCT is required to
service under its 2017 Access Undertaking (2017 AU). The 2017 AU makes it clear that DBCTM is required
to consider access applications from a wide range of potential access seekers. The 2017 AU notes that:®3

Access providers of declared services have an obligation under the QCA Act to negotiate with, and
in certain circumstances provide access to, third parties seeking access to that service.

108 Schedule A of the 2017 AU indicates that to qualify for consideration as an access seeker, an entity must
establish that:
108.1 it has sufficient coal to support its forecast access requirements;

108.2 it has (or will apply for) access to below-rail infrastructure sufficient to deliver the coal to the
terminal - including, by assignment; and

108.3 it is financially viable.
109 This demonstrates that DBCT is required to be in the market for providing coal handling services to all coal

mines that have coal available for export and the ability to transport that coal to DBCT. This will also be the
case under the Access Framework DBCTM proposes will apply in the post-declaration world.

79 |In Seven Network Ltd v News Ltd (2009) 182 FCR 160 at [631], the Court could not apply the SSNIP test quantitatively because there was
no evidence as to competitive price. Instead the Court used the test as an aid to focusing the enquiry into market definition. In Australian
Competition and Consumer Commission v Metcash Trading Limited [2011] FCAFC 151, the SSNIP test was used as an aid to arrive at the
appropriate market definition (see [313] where Yates J said: 'In the present case, the hypothetical monopolist test was no more than an
aid to arrive at the appropriate market definition. It was not an end in itself.'). The ACCC notes in the ACCC, Merger Guidelines
(November 2008) at [4.22] that '[w]hile the HMT is a useful tool for analysis, it is rarely strictly applied to factual circumstances in a
merger review because of its onerous data requirement. Consequently, the ACCC will generally take a qualitative approach to market
definition, using the HMT as an ‘intellectual aid to focus the exercise’.

80 OECD, Policy Roundtables Market Definition, 2012, pages 200 to 204.

81 ) D Heydon, Trade Practices Law (Lawbook Co, Subscription Service), at [3.245]; Seven Network Ltd v News Ltd [2007] FCA 1062 at
[1796]; Australian Competition and Consumer Commission v Metcash Trading Limited [2011] FCAFC 151 at [312].

82 Seven Network Ltd v News Ltd [2007] FCA 1062 at [1796]; Australian Competition and Consumer Commission v Metcash Trading Limited
[2011] FCAFC 151 at [312]; Australian Competition and Consumer Commission v PT Garuda Indonesia Ltd (2016) 244 FCR 190 at [120].

832017 AU, page 1.
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110 Accordingly, a starting point for market definition could be:

110.1 the mines that have exported coal through DBCT, together with mines that may export coal
through DBCT in the future; and

110.2 the mines that have rail links with DBCT, together with mines that are likely to seek to establish
such links in the future, and would find it economic to use the DBCT service.

111 This approach would demonstrate that the geographic area within which these mines are located includes
mines that currently utilise other terminals (notwithstanding they have rail links with DBCT) and will
continue to do so in the future. As a result, the market in which the DBCT service is supplied would include
other terminals. The coal handling services at those terminals must be regarded as 'able to be substituted
for, or... otherwise competitive with' the services provided at DBCT.

Defining the relevant market

112 As noted above, DBCTM engaged HoustonKemp to undertake a comprehensive quantitative assessment of
whether the DBCT service satisfies criterion (b). HoustonKemp's approach to market definition is described
in sections 3 and 4 of the HoustonKemp Report on (b) and summarised below.

113  HoustonKemp observes that:3

Defining a market involves the identification of the competitive constraints that are likely to have
a material effect on a product or service (they are ‘in the market’), and those that have a less
immediate effect (they are ‘out of the market’). However, such bright lines rarely exist in practice
and firms selling products that are out of the market may act as a competitive constraint, albeit to
a lesser degree.

114 In the case of the DBCT service, HoustonKemp considers that: %

114.1 the product dimension of the market is likely to be the coal handling service, since there are no
close substitutes for moving coal from rail to ships;

114.2 the functional dimension of the market is likely to be the coal handling service, which is
separate from other port and transport services such as harbour towage, port security or
dredging; and

114.3 the time dimension of the market is likely to be the period for which the declaration of DBCT
would apply, i.e. 10 years, and is sufficiently long to allow competition for coal handling services
through long term contracts.

115 HoustonKemp defines the geographic scope of the market in which the DBCT service is supplied by applying
the following three step framework:

115.1 begin with the narrowest reasonable geographic dimension of the market;

115.2 evaluate whether it would be profitable for a hypothetical monopolist controlling all suppliers
serving the geographic area of demand in the candidate market to impose a SSNIP; and

115.3 if the SSNIP is not profitable, the candidate geographic dimension of the market should be
expanded to include the area from which the competitive constraint came to prevent the SSNIP
being profitable, then repeat the previous step.

84 HoustonKemp Report on (b), page 17.

85 HoustonKemp Report on (b), page 17.

8 HoustonKemp's approach to defining the market for the service is expanded on at pages 16 to 19 and 23 to 35 of the HoustonKemp
Report on (b).
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117
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119

120

121

122

123

At step 1 of the framework, HoustonKemp estimates the scope of the narrowest reasonable geographic
dimension of the market in which the DBCT service is provided.

HoustonKemp states, consistent with the ACCC Merger Guidelines, that the starting point for determining
the geographic dimension of the market is the area over which the relevant service is currently being or
will be supplied.® This is the geographic area that encompasses all of DBCT’s existing and potential
customers.

Recognising that for the purpose of the criterion (b) assessment, it is necessary to define a market for the
period from 2021 for 10 years and that the geographic bounds of the market may change over time,
HoustonKemp identifies the geographic boundary of current and potential customers of DBCT in each year
from 2021 to 2030.%8

Over the period for which the service would be declared, HoustonKemp identifies this area as the region
within which mines would prefer to use coal handling services provided at the Port of Hay Point. It describes
this as the region from which future customers of DBCT may be drawn by reference to economic
considerations.® HoustonKemp identifies those mines that would prefer to use coal handling services
provided at the Port of Hay Point as compared with coal handling services provided at other locations,
assuming there were no constraints from existing supply contracts. HoustonKemp describe this as ‘the

market for coal handling services for mines that are proximate to the Port of Hay Point’.*®

HoustonKemp considers that the expected production from a mine is in this market if:

120.1 it is physically feasible for that mine to use coal handling services at the Port of Hay Point; and
120.2 it is financially preferable for that mine to use coal handling services at the Port of Hay Point,
given:

120.2.1 the coal handling options available to that mine; and

120.2.2 the rail and port charges involved with exercising each of these options.

On these considerations, a mine would prefer to use coal handling services provided at the Port of Hay
Point, absent contractual constraints, when its total below rail, above rail and coal terminal charges
associated with using these services are expected to be lower than those associated with any other option
available to it.%

HoustonKemp demonstrates that this approach to identifying the geographic dimension of the market,
when applied in 2018, gives rise to broadly the same region as is defined by reference to the location of
existing customers of DBCT. %3

This is the appropriate starting point for the market definition rather than approaches that define the
market by reference to either:%

123.1 the disparate geographic areas within which DBCT’s current customers are located — an
approach which excludes mines close to or between these areas which could reasonably be
expected to be potential customers of DBCT; or

87 HoustonKemp Report on (b), page 23
88 HoustonKemp Report on (b), page 26
89 HoustonKemp Report on (b), pages 26 to 32

%0 HoustonKemp Report on (b
91 HoustonKemp Report on (b

page 26
page 26 to 27

92 HoustonKemp Report on (b), page 27
93 HoustonKemp Report on (b), pages 23 to 26, pages 29 to 30
%4 HoustonKemp Report on (b), pages 32 to 35

),
),
),
),
),
),
),
),
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124

125

123.2 the constraint imposed by the capacity of the existing DBCT facility — an approach that would
likely underestimate the size of the region from which potential customers of DBCT would be
drawn and would not be consistent with the purpose for defining the market.

Step 2 of the framework involves testing whether a SSNIP applied to the starting geographic market would
be profitable. HoustonKemp finds that a SSNIP would be profitable and so the market should not be
expanded beyond these geographic boundaries.®’

HoustonKemp concludes that:*®
The analysis we set out above shows that the service at DBCT’s facility is provided in the market for

coal handling services for mines that are proximate to the Port of Hay Point.

Over the period for which declaration is to be considered (which we assume to be 2021 to 2030)
the geographic extent of this market can be best approximated as the region within which mines
would prefer to use coal handling services provided at the Port of Hay Point.

The suppliers of coal handling services in this market are DBCT, HPCT, AAPT and RGTCT.

Market evidence

126

127

128

129

130

As set out above, evidence of what is happening in the market, or has the potential to occur, is highly
relevant to the market definition.®’

Market evidence demonstrates that there are multiple existing facilities that are close substitutes for the
DBCT service and which are together serving current demand in the market in which DBCT operates.

HoustonKemp's conclusions that the DBCT service is provided in the market for coal handling services for
mines which are proximate to the Port of Hay Point, that mines which currently use other terminals are
included in this market, and that DBCT, HPCT, AAPT and RGTCT provide coal handling services in this market
are supported by what is currently happening and will continue to happen in the market in which DBCT
operates.®® Further, given its proximity to RGTCT at the Port of Gladstone, WICET has the potential to
provide coal handling services in the market in which DBCT operates.

Market evidence demonstrates that some mines utilising DBCT also utilise coal handling services at AAPT,
RGTCT and HPCT and vice versa. This evidence demonstrates that DBCT is perceived to be a close substitute
for miners proximate to Hay Point which are currently using other terminals, and those terminals are
perceived to be close substitutes to DBCT for miners currently using DBCT. The QCA must give this
unequivocal market evidence significant weight — a failure to do so would constitute an error of law.

Mines in the Goonyella system are critical to the viability of AAPT and the GAPE. As noted in the background
section of the submission, the GAPE was constructed for the purpose of allowing mines in the Goonyella
system to access AAPT in order to:%°

130.1 alleviate capacity pressures on the Goonyella rail and port infrastructure; and

130.2 utilise the expansion of AAPT.

95 HoustonKemp Report on (b), page 35

% HoustonKemp Report on (b), page 35

97 ) D Heydon, Trade Practices Law (Lawbook Co, Subscription Service), at [3.245]; Seven Network Ltd v News Ltd [2007] FCA 1062 at
[1796]; Australian Competition and Consumer Commission v Metcash Trading Limited [2011] FCAFC 151 at [312].

98 See also HoustonKemp Report on (b), pages 12 to 15

99 QCA Draft decision on GAPE reference tariff July 2013 page 2
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132
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134
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136

In addition to the existing connection to RGTCT through the Blackwater system, the GAPE has enabled
miners to plan their export terminal usage on a system wide basis. AAPT has an incentive to retain
Goonyella system mines as customers and is clearly in competition with DBCT.

The following mines, in the Goonyella system, which currently (or previously) used DBCT, are currently (or
have previously) contracted with AAPT for access:

132.1 BMA's Peak Downs, Goonyella and Caval Ridge mines (which also export coal through DBCT); 1%

132.2 BMC's South Walker Creek and Poitrel mines have contracted capacity of approximately
4Mpta; 102

132.3 Jellinbah's Lake Vermont mine (which has also exported coal through DBCT) has contracted

capacity of 6Mtpa; 1 and

132.4 Yancoal's Middlemount mine (which also exports coal through DBCT) has contracted capacity
of 3Mtpa. 1%

DBCT also notes that up until 2016, Queensland Coal (a subsidiary of Rio Tinto) had an access agreement
with DBCT for 12Mtpa and AAPT for 9.3Mtpa for the Blair Athol (Clermont) mine in the Goonyella system.
Glencore and Sumitomo Corporation acquired Rio Tinto's 50.1% shareholding in the mine in 2014 and that
mine now utilises the DBCT service only.1%

In addition, BMA is proposing to export coal from its proposed Saraji East mine through AAPT (400km from
the mine) and/or HPCT (250km from the mine).1% BMA is also considering haulage along a new greenfield
railway between Goonyella and AAPT.

This clearly and unequivocally establishes that AAPT provides services in the same market as the DBCT
service, being the market for the coal handling services for mines which are proximate to the Port of Hay
Point.

There is also evidence of mines on the southern end of Goonyella system line contracting for access at the
Port of Gladstone's coal terminals, which demonstrates that RGTCT provides coal handling services in the
same market as the DBCT service. For example:

136.1 Jellinbah's Lake Vermont mine (which has also exported coal through DBCT) has an agreement
for 4Mtpa at RGTCT; 1’

136.2 Glencore's Oaky Creek mine (which also exports coal through DBCT) exports coal through
Gladstone; 1%
136.3 Anglo American, has a contract with RGTCT to send coal from its German Creek mine (also

known as Capcoal), in addition to its contract to send coal to DBCT from the same mine; %

100 North Queensland Bulk Ports, Port of Abbot Point Operations Manual, Revised 2016, page 16.

101 North Queensland Bulk Ports, Port of Abbot Point Operations Manual, Revised 2016, page 16,.

102 Sydney Morning Herald Asciano wins BHP haulage contract in Queensland 15 June 2011

103 The Australian QR National signs 10-year contract with Jellinbah February 21, 2011

104 The Middlemount website notes that it has contracted capacity at DBCT and AAPT,

105 Glencore's Clermont

106 BMA, Saraji East Mining Lease Project, Initial Advice Statement, 10 February 2017, Final, pages 20 to 21.

107 Aurizon QR National expands tonnages with Jellinbah 6 July 2012; Jellinbah Group website notes that 'Lake Vermont is able to rail to
Gladstone Port and Dalrymple Bay and Abbott Point Coal Terminals'.

108 Glencore's Oaky Creek

109 See for example, Mitsui Coal Holdings’ projects. The Capcoal project is a joint venture between Anglo American and Mitsui Coal
Holdings. See also: The Australian Asciano poaches key QR coal contract. June 16, 2010
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https://www.smh.com.au/business/asciano-wins-bhp-haulage-contract-in-queensland-20110615-1g2v2.html
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http://www.yancoal.com.au/page/assets/mine-sites/middlemount/
http://www.glencore.com.au/en/who-we-are/energy-products/clermont/Pages/default.aspx
https://www.aurizon.com.au/news/news/qr-national-expands-tonnages-with-jellinbah
http://www.jellinbah.com.au/lake-vermont
http://www.glencore.com.au/en/who-we-are/energy-products/oaky-creek/Pages/default.aspx
https://www.mitsui.com/au/en/group/1216673_9223.html
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136.4 the now-shut Gregory and Norwich Park mines previously exported coal through RGTCT!° and
have exported coal through DBCT; and
136.5 some BMA mines also export coal through RGTCT (in addition to DBCT, HPCT and AAPT). 11!

Further, Rio Tinto’s Kestrel mine in the Blackwater system, which is located closest to RGTCT and exports
through that terminal, is also sporadically exporting coal through DBCT.!!?

As noted below, BHP takes a 'whole of CQCN' view in optimising the BHP Group's mine portfolio!'® and the
BMACC manages BMA's and BMC's transport logistics business operations throughout the CQCN.!* The
fact that BMACC takes a whole of CQCN view in managing the BHP Group's mine portfolio demonstrates
that DBCT provides coal handling services in competition with other CQCN terminals. As described below,
BMA and BMC mines also utilise both HPCT and DBCT, in addition to AAPT and RGTCT.%®

As noted above, Middlemount mine exports coal through AAPT and Lake Vermont mine exports coal
through AAPT and RGTCT. These are examples of mines in the Goonyella system which would have been
captive to DBCT if AAPT and RGTCT were not close substitutes for DBCT. Further, the fact that Middlemount
and Lake Vermont also approached DBCTM to export that coal through DBCT demonstrates that those
volumes should be treated as part of foreseeable demand in the market in which the DBCT service is
supplied.

Towards the end of the last decade, Lake Vermont and Middlemount mines, on the South Goonyella branch
line, chose to sign long term take or pay agreements to export their coal via AAPT in circumstances where
DBCT would have been the preferred terminal from a proximity perspective. ¢

Prior to signing those agreements Lake Vermont and Middlemount mines sought capacity from DBCT,
however, at the time DBCT was fully contracted and would have required an expansion to its capacity to
accommodate the miners' requirements. AAPT similarly needed to expand its capacity. However, this could
occur within a shorter timeframe than any expansion to DBCT.

The miners had a choice between which terminal expansion would better suit their commercial
requirements - either wait for DBCT to expand (the timing and approvals for which were uncertain) or utilise
the GAPE and AAPT expansion (the timing and approvals for which were certain and aligned with the mines'
commissioning plans). Rather than delaying their mine development processes to wait for DBCT to expand,
the miners chose to use the coal handling services at AAPT. As noted above, Lake Vermont mine also
exports coal through RGTCT. If there were no close substitutes to DBCT, Lake Vermont and Middlemount
mines would have had to extend their mine development timeframes to align with the completion of a
DBCT expansion beyond 85Mtpa.

Miners incur significant opportunity costs (e.g. deferred profits) if coal sales are delayed for any reason,
including delays to availability of terminal capacity. In addition to demonstrating that miners perceive AAPT
and RGTCT as close substitutes to DBCT, these examples demonstrate that miners are prepared to incur

110 BHP 2010 US Annual Report p. 49

111 BHP Annual Report 2017, page 237; RMI, Assessment of Coal Volume Forecasts for Aurizon Network's 2017 Draft Access Undertaking,
May 2017, page 34.

112 Rjo Tinto Kestrel Mine; Rio Tinto. Submission to the QCA in relation to the Aurizon Network 2017 Electric Traction DAAU, February 2018.

113 For example, BHP Coal: The path to improve returns 21 June 2016 - at page 20 BHP states 'Capacity at four Queensland ports with
matched rail flexibility allows us to optimise the supply chain’

114 BMA submission to QCA on QR Network System Rules - Northern Bowen Basin System Rules, page 1:

115 BHP Annual Report 2017, page 237; RMI, Assessment of Coal Volume Forecasts for Aurizon Network's 2017 Draft Access Undertaking,
May 2017, page 34.

116 | ake Vermont mine is located approximately 491km from AAPT and approximately 220km from DBCT. Middlemount mine is located
approximately 435km from AAPT and 280km from DBCT.
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higher rail transport charges to export coal because they are concerned with which terminal and rail
network can provide the required services at the time that suits the mine's commercial requirements.

Total foreseeable demand in the market

To assess whether the DBCT service satisfies criterion (b) it is necessary to estimate total foreseeable
demand in the market in which the DBCT service is supplied over the period for which the DBCT service
would be declared. The requirement is not to estimate foreseeable demand for the service, but rather
foreseeable demand in the market in which the DBCT service is supplied. !’

The references to 'foreseeable demand' and 'over the period for which the service would be declared'
indicates that the QCA cannot just consider current demand levels, but must consider possible demand
levels over the entire declaration period. This forward looking approach to demand is also supported by
the statement in the Explanatory Memorandum to the Competition and Consumer Amendment
(Competition Policy Review) Bill 2017 that assessing whether the facility could meet total foreseeable
market demand at least cost 'calls for a consideration of whether what could be expected to be maximum
demand could be supported by the facility' and that because 'the test uses the concept of foreseeability, it

is not limited to looking at maximum demand based on current uses of the service'. 8

Accordingly, in this declaration assessment the QCA must take a forward looking approach that accounts
for potential demand for coal handling services from new mines and expansions to existing mines.

Determining total foreseeable demand

147

148

149

150

HoustonKemp observes that 'foreseeable demand' is not a term of art in economics, however: %

147.1 'foreseeable' suggests a value that could reasonably be expected, given information that is
currently available; and

147.2 ‘demand' in an economic sense refers to the willingness of potential buyers to purchase a good
or service at some point in time.

Further, the total foreseeable demand of interest is that ‘in the market’, rather than the foreseeable
demand ‘for the service’.'? This means that total foreseeable demand should be estimated as the total
requirement for coal handling services arising for coal that is being mined (or is expected to be mined) at
locations that are within the geographic dimension of the market. Whether these volumes are, or will
ultimately be, served by DBCT is not relevant to the calculation of foreseeable demand.

HoustonKemp calculates total foreseeable demand in the market for coal handling services for mines
located proximately to the Port of Hay Point by reference to the expected production of mines located
within the geographic dimension of the market using independent third party forecasts from AME.

Demand for coal handling services from mines that use HPCT are part of foreseeable market demand. A
miner who would prefer to use the HPCT service is logically also a potential customer for DBCT. The
terminals are immediately adjacent in their location at the Port of Hay Point. Although HPCT has only
provided coal handling services to BMA or BMC mines to date, many of the mines that currently use HPCT
have, at some stage, also used the DBCT service. For example:?!

117 This is clear from the text of section 76(3) of the QCA Act. See also, Productivity Commission Inquiry Report, National Access Regime, No.
66, 25 October 2013, pages 155 and 160.

118 Explanatory Memorandum, Competition and Consumer Amendment (Competition Policy Review) Bill 2017 at [12.24].

119 HoustonKemp Report on (b), page 19

120 HoustonKemp Report on (b), page 19

121 HoustonKemp Report on (b), page 28
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150.1 BMC’s South Walker Creek and Poitrel hold contracts with DBCT and AAPT as well as exporting
coal through HPCT;

150.2 BMA’s Goonyella/Riverside/Broadmeadow complex of mines exported- Mt of coal through
DBCT between 2002 and 2018;

150.3 BMA’s Peak Downs mine exported- Mt of coal through DBCT between 2010 and April 2018;

150.4 BMA’s Saraji mine exporteo. Mt of coal through DBCT between 2010 and April 2018; and

150.5 BMA’s Caval Ridge mine exporteo. Mt of coal through DBCT between 2015 and April 2018.122

151 The map below shows the geographic region within which BMA and BMC mines that currently use HPCT
are located.!® It demonstrates that the area from which HPCT’s customers are drawn is similar to but
contained within the area from which DBCT’s customers are drawn. This is to be expected given the co-
location of DBCT and HPCT at the Port of Hay Point.

Figure 4: Geographic region of BMA and BMC mines currently using HPCT
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152 DBCTM makes further submissions as to why foreseeable market demand includes demand from mines
that use the HPCT service below.

Foreseeable market demand includes demand from mines that use HPCT

153 Any consideration of whether the DBCT service satisfies criterion (b) must be undertaken on the basis that
total foreseeable demand in the market includes demand from mines that use the HPCT service. To do
otherwise would fail to take into account a relevant consideration.

154 The unequivocal market evidence is that BMA and BMC mines that utilise HPCT also utilise DBCT and
therefore perceive DBCT to be a close substitute to HPCT. It follows that their entire foreseeable demand
must logically be in the same market as the market in which the DBCT service is supplied.

122 DBCT PortVu System — Shipping History — Last Line
123 HoustonKemp Report on (b), page 28.
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HPCT

155 HPCT is also located at the Port of Hay Point immediately adjacent to DBCT (with a rail loop entry
approximately 2km from DBCT's on Aurizon's network). HPCT is owned by BMA (a 50:50 joint venture
between BHP and Mitsubishi Development Pty Limited)'?* and operated by Hay Point Services, a wholly-
owned subsidiary of BHP. In December 2015, works on HPCT's third expansion project (HPX3) were
completed which increased HPCT's export capacity from 44Mtpa to 55Mtpa.'®

156 The same integrated rail network links mines to each of DBCT and HPCT. This means mines which use the
rail network to transport coal to DBCT can use the rail network to transport coal to HPCT. Coal handled by
DBCT and HPCT is sold in the same product markets.

157 HPCT is not declared and BMA has made a commercial decision to provide third party access to HPCT's
services only to BMC (owned 80:20 by BHP and Mitsui and Co respectively), in addition to providing access
to itself. 12

158 BMA uses coal handling services at DBCT, RGTCT and AAPT, in addition to those at HPCT.
159 BMC uses coal handling facilities at DBCT and AAPT, in addition to those at HPCT.
160  BHP's Annual Report 2017 notes that Queensland Coal (comprising BMA and BMC): ¥

.. has access to key infrastructure in the Bowen Basin, including a modern, multi-user rail network
and its own coal-loading terminal at Hay Point, located near the city of Mackay. Queensland Coal
also has contracted capacity at three other multi-user port facilities, including the Port of Gladstone
(RG Tanna Coal Terminal), Dalrymple Bay Coal Terminal and Abbot Point Coal Terminal.

161 BMA operates seven Bowen Basin mines - Goonyella Riverside, Broadmeadow, Daunia, Peak Downs, Saraji,
Blackwater and Caval Ridge. BHP's Annual Report 2017 notes that the 'means of access' for these mines
includes: %8

Coal transported by rail to Hay Point, Gladstone, Dalrymple Bay and Abbot Point ports
Distances between the mines and port are between 160 km and 315 km
162 BMC owns and operates the South Walker Creek Mine and Poitrel Mine in the Bowen Basin. BHP's Annual
Report 2017 notes that the 'means of access' for these mines includes:'*
Coal transported by rail to Hay Point and Dalrymple Bay ports
Distances between the mines and port are between 135 km and 165 km
163 BHP takes a 'whole of CQCN' view in optimising the BHP Group's mine portfolio.?*° BMA has a functional
group, the BMA Coal Chain, which manages BMA's and BMC's transport logistics business operations,
throughout the CQCN. 3! The coal chain managed by BMACC comprises all mines, ports and railways within

the BMA and BMC asset portfolio, including multi-user export coal terminal contractual entitlements at
RGTCT, DBCT and AAPT. BMACC integrates its coal chain logistics planning to optimally match coal

124 BHP Annual Report 2017, page 56

125 BHP News Release, New BMA Hay Point Coal Terminal Boosts Queensland's Coal Exports, 16 December 2015

126 BHP Annual Report 2017, pages 56 and 237.

127 BHP Annual Report 2017, page 237.

128 BHP Annual Report 2017, page 237.

125 BHP Annual Report 2017, page 237.

130 For example, BHP, Coal: The path to improve returns, 21 June 2016 - at page 20 BHP states 'Capacity at four Queensland ports with
matched rail flexibility allows us to optimise the supply chain'

131 BMA submission to QCA on QR Network System Rules - Northern Bowen Basin System Rules, page 1
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164

production, railing and shipping resources with customer demand within the constraints of the CQCN. It
manages bi-directional coal movements across the CQCN between the different ports, dependent on
blending and market requirements and operates within a 'virtual' integrated supply chain to match coal
logistics to its coal production and shipping and customer demand profiles. 32

Resource Management International's (RMI's) report to the QCA entitled 'Assessment of Coal Volume
Forecasts for Aurizon Network's 2017 Draft Access Undertaking' of May 2017 contains the following table
(at page 34) setting out the Queensland Ports utilised by BMA and BMC in FY2015 and FY 2016. The table
was prepared by RMI based on statistics from the Department of Natural Resources, Mines and Energy. It
shows that BMA and BMC utilised AAPT, DBCT, RGTCT, WICET and HPCT in FY2015 and FY2016.%33 DBCTM
notes that, while it is not shown in this table, BMC's South Walker Creek Mine also used DBCT in 2016.

Figure 5: Terminals used by BMA and BMC in FY2015 and FY2016

7l 6.0 Caval Ridge; Daunia, Goonyella Riverside; Peak
Downs(FY2015 only)

6.0 3.7 Caval Ridge; Daunia, Goonyella Riverside, Peak
Downs, Saraji

17.8 17.8 Blackwater (14.7Mt - all), Gregory complex;
minor Caval Ridge & Peak Downs in FY2016

42.9 48.3 All mines except Blackwater in FY2016; All
mines in FY2015

73.9 75.9

Source: DNRM statistics, RMI

Foreseeable market demand includes demand from mines that use the HPCT service

165
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167

The question raised by criterion (b) is not whether HPCT will be an effective constraint on DBCT absent
regulation of DBCT. Rather, criterion (b) asks whether it is lowest cost for DBCT to serve foreseeable
demand in the market or for that demand to be served by more than one facility. In this context, the
question is whether HPCT customers perceive DBCT to be a close substitute for HPCT (not whether/at what
price HPCT would be willing to serve DBCT customers).

As set out above, the unequivocal market evidence is that BMA and BMC mines already use DBCT and
therefore show considerable willingness to substitute tonnage between HPCT and all other terminals,
including DBCT. Even if one were to conclude that HPCT is not a competitor for DBCT's non-BHP customers:

166.1 this is irrelevant to whether those customers are in the market in which the DBCT service is
supplied - they clearly are with or without competition from HPCT; and

166.2 this does not affect the conclusion that DBCT is in fact a close substitute to HPCT for BMA and
BMC.

Given that for BMA and BMC mines DBCT is a close substitute to HPCT, their entire coal volumes must
logically be in the same market as the market in which the DBCT service is supplied.

132 BMA submission to QCA on QR Network System Rules - Northern Bowen Basin System Rules, pages 1 to 2
133 RMI, Assessment of Coal Volume Forecasts for Aurizon Network's 2017 Draft Access Undertaking, May 2017, page 34
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Least cost

After establishing the appropriate definition of the market in which the DBCT service is supplied and
estimating foreseeable demand in that market, it is necessary to assess whether it would be least cost for
this demand to be handled by DBCT alone or whether foreseeable demand can be met at least cost by a
combination of DBCT and one or more other terminals.

As the QCA recognises in the Issues Paper, criterion (b) involves a consideration of how resources can be
allocated in meeting demand optimally from a social economic welfare perspective, rather than whether it
is in the private commercial interests of an entity to meet demand in an inefficient way.'** The least-cost
calculations should consider the incremental social costs of meeting total foreseeable demand by use of
DBCT alone compared with foreseeable demand being met by DBCT and one or more alternative facilities,
not the private costs to miners of accessing different coal-handling services. Returns to sunk capital
investments are not incremental costs from society’s point of view. Accordingly, they should be excluded
from the least-cost calculations, even though they typically account for a large share of the charges that
miners pay to access existing infrastructure.

The least cost assessment should recognise that:

170.1 the capital costs incurred to date of the existing terminal and rail infrastructure in central
Queensland have already been incurred. They are sunk costs, which are unaffected by the level
of demand, and are not relevant for the least-cost assessment; and

170.2 only the incremental costs of meeting total foreseeable demand over the declaration period
are relevant for the least cost assessment.

Excluding sunk costs from a natural monopoly approach to criterion (b) is consistent with the Tribunal's
approach in its 2010 Pilbara rail decision. In that case, the Tribunal assessed whether society would bear a
lower total cost by providing shared access to any existing rail line relative to a new rail line being
constructed. The Tribunal said: 1%

In the present context, the question comes down to this: Can each line provide society’s reasonably
foreseeable demand for the below rail service at a lower total cost than if provided by two or more
lines? The relevant costs are, as we have said, the costs of producing the below rail service.

An important assumption of this enquiry is that an existing line can, if necessary, be expanded to
meet the reasonable foreseeable demand for the service. This is consistent with the economic
theory of a natural monopoly, which takes into account the ability of the facility (or, more
classically, the firm) to expand the relevant output: see eg Carl Kaysen and Donald Turner, Antitrust
Policy — An Economic and Legal Analysis (1959); Richard Posner, Natural Monopoly and Its
Regulation (30th Anniversary ed, 1999). In the case of an incumbent’s line, the additional costs to
be taken into account are of operating the line on a shared basis plus the capital cost of any
expansion that is necessary to meet the demand. Those costs are to be contrasted with the sum
of the costs of operating the incumbent’s line (plus the cost of any expansion) for its own use and
the cost of constructing and operating a new line(s) to meet third party demand. (emphasis
added)

The above extract from the Tribunal's decision demonstrates that the Tribunal did not include the capital
costs of the incumbent's existing rail line in its comparison of the incumbent's costs with those of
constructing and operating a new line. Rather, the Tribunal identified the operating costs of providing third-
party access and the capital costs of any required expansions to the incumbent’s line as being relevant to

134 |ssues Paper, page 10.
135 |n the matter of Fortescue Metals Group Limited [2010] ACompT 2 at [850] and [851].

DBCT Declaration Review 35



DBCT Management Criterion (b)

173

174

its analysis. This shows that the Tribunal recognised the concept of sunk costs in its assessment and elected
to consider only incremental costs as being relevant to the cost comparison.

In addition, DBCTM notes that paragraph 906 of the Tribunal’s decision sets out all the capital and
operational costs that the Tribunal considered in comparing the cost of sharing a facility instead of
duplicating it. Paragraph 907 goes on to acknowledge that the original costs of the incumbent’s rail line will
be the same regardless whether there is one line with shared access or a new line is built as an alternative
to shared access. DBCTM also notes that the Productivity Commission agreed with the Tribunal’s reasoning
on this matter: 13¢

...any costs incurred in both scenarios (that is, costs that would be incurred both where the facility
under application meets total foreseeable market demand and under the least costly alternative
scenario) will cancel out and therefore do not need to be estimated. The Tribunal took this
approach in its Pilbara rail determination (para. 907), where it noted that it was unnecessary to
estimate the capital and operating costs that would be incurred in both scenarios that it considered.

Accordingly, there is sufficient evidence that sunk costs are not relevant in the least cost analysis for
criterion (b); only incremental (or avoidable) costs are relevant.

Assessing what is least cost

175

176

177

178

179

HoustonKemp observes that in order to assess whether it is least cost for DBCT to meet total foreseeable
demand in the market it is necessary to establish that it would not reduce costs to handle some or all
foreseeable demand at one or more alternative terminals. Such an assessment must therefore consider
alternative ways that foreseeable demand could be met, taking into account: %’

175.1 the availability of capacity at DBCT and other terminals to handle some or all foreseeable
demand in the market over the declaration period and the costs associated with utilising this
capacity; and

175.2 the potential for DBCT and other terminals to be expanded or other terminals constructed so
as to handle some or all foreseeable demand, and the costs associated with these expansions.

Where total foreseeable demand in the market exceeds DBCT'’s current nameplate capacity of 85Mtpa and
there is a spare capacity at other terminals, it is likely cheaper for the excess demand to be met at the other
terminals because this would avoid the costs of expanding DBCT.

This assessment should also extend to the availability of capacity, and the potential and costs for expansion,
of the rail networks that enable the coal handling services which are provided by DBCT and other
terminals.'*®

HoustonKemp explains in its report that the costs referred to in criterion (b) should not be limited to those
incurred by the provider of the facility for the service. '3 To limit costs in this way would overlook the fact
that coal handling services are part of a supply network and to meet foreseeable demand in the market
requires costs to be incurred throughout that supply network.

It follows that the least cost assessment must consider all the costs that may be incurred in the coal supply
network to meet the foreseeable demand.* This includes costs associated with both rail access and rail
haulage, as well as the port terminal infrastructure and handling costs. DBCTM notes that the QCA’s Staff

136 pC (2013), pp. 163-164
137 HoustonKemp Report on (b), page 20

138 HoustonKemp Report on
139 HoustonKemp Report on

b), pages 20 to 21

(
(
(b), page 20
(

140 HoustonKemp Report on (b), page 20 to 21
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Issues Paper seeks stakeholder feedback on whether the QCA should consider only the cost of using the
facilities, or to also consider other costs necessarily incurred in accessing the service (e.g. additional
transport costs).*! DBCTM considers that, for the reasons set out above, the latter view is appropriate.

HoustonKemp observes that, in principle, the costs to be considered should also include any other costs
incurred in the supply network that may be affected by any decision as to whether foreseeable demand is
met at DBCT or any two or more facilities. These may include, for example, the costs associated with the
provision of other port services such as pilotage and port security, or the costs associated with dredging
shipping channels, where incurred to meet foreseeable demand.

Further, the relevant costs for the least cost assessment are the incremental costs to society (or resource
costs) that may be incurred in the coal supply network to meet the foreseeable demand.*

HoustonKemp observes that having regard to incremental costs in the least cost assessment is appropriate
because:'*

182.1  the sunk costs of existing rail and terminal infrastructure have already been incurred and will not
be incurred again over the period for which the service would be declared; and

182.2  evenif the sunk costs of existing rail and terminal infrastructure were to be taken into account in
an assessment of least cost, these costs would be captured under all scenarios in which total
foreseeable demand in the market is met and are therefore not relevant to determining whether
the facility for the service can meet that demand at least cost.

The focus of HoustonKemp's assessment of criterion (b) is on the resource costs associated with port
terminal infrastructure and handling costs as well as rail access and rail haulage.* This choice reflects an
understanding that not only are these cost elements the most likely to vary when different terminal
facilities are used to meet foreseeable demand in the market but also that, for other resource costs, either:

183.1 it is reasonable to assume that the resource costs incurred to meet foreseeable demand are
similar regardless of which facility is used to meet that demand; or

183.2 there is insufficient information available on which to base an assessment that the resource
costs incurred to meet foreseeable demand would differ significantly between terminals.

HoustonKemp considers that the evaluation of the resource costs of meeting foreseeable demand is likely
to be significantly affected by the fact that the provision of rail and terminal infrastructure is capital
intensive.'® It follows that the resource costs of meeting foreseeable demand using existing infrastructure
(which does not require new capital investment) are likely to be significantly lower than the resource costs
associated with the construction and use of new infrastructure.

However, HoustonKemp observes that the resource cost of using existing infrastructure may be difficult to
estimate. 1% One proxy for this cost may be the price of using that infrastructure, but this is likely to
overestimate significantly the resource costs of using the infrastructure since the price will often reflect a
return of and on the sunk capital costs of the assets used to provide the service — which are not part of the
incremental cost of providing the service over the relevant period. For capital intensive services such as
coal handling at port terminals, and below rail services, it would be reasonable to expect the resource costs
of using existing infrastructure to be much lower than the price that is charged for infrastructure services.

141 QCA Staff Issues Paper on Declaration Reviews: applying the access criteria, page 15
142 HoustonKemp Report on (b), page 21
143 HoustonKemp Report on (b), page 21

145 HoustonKemp Report on (b), page 26

(
(
144 HoustonKemp Report on (b), page 21
(
(

146 HoustonKemp Report on (b), page 21
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By contrast, the incremental cost of using new infrastructure will include the capital costs of the
construction that is required to realise this investment.*’ It could also include any further costs associated
with operating and maintaining the new infrastructure, even if these costs are fixed in nature, if they would
be avoided had the infrastructure not been developed.

It follows that the resource costs of meeting foreseeable demand using existing capacity are likely to be
substantially lower than the resource costs of meeting foreseeable demand using expanded capacity. 1*
This suggests that, if total foreseeable demand in the market exceeds the existing capacity of DBCT, and
there is existing capacity at other terminals, then it is very likely that it is least cost to meet some of this
foreseeable demand using this existing capacity.

In the following sections of the submission, DBCTM demonstrates that the DBCT service does not satisfy
criterion (b) because DBCT cannot meet total foreseeable demand in the market over the declaration
period, and nor is it least cost for DBCT to service that demand alone.

DBCT cannot meet total foreseeable market demand over the declaration period

It is not necessary to demonstrate that DBCT cannot meet total foreseeable market at least cost in order
for the QCA to conclude that the DBCT service does not satisfy criterion (b). This is because DBCT cannot
meet foreseeable demand in the market for the coal handling services for mines located proximately to the
port of Hay Point over the declaration period.

In summary:

190.1 the QCA cannot be satisfied of criterion (b) where DBCT could not meet the total foreseeable
demand in the market over the period for which the service would be declared,;

190.2 where DBCT is not able to meet total foreseeable market demand for the service over the
declaration period, it is not necessary for the QCA to consider whether DBCT could meet that
demand at least cost compared to any two or more facilities;

190.3 HoustonKemp estimates peak total foreseeable demand in the market over the declaration
period to be approximately 207Mtpa. AME estimates peak total foreseeable demand in the
market over the declaration period to be approximately 218Mtpa.

190.4 the reasonably possible capacity of DBCT over the declaration period is no greater than
102Mtpa. Accordingly, DBCT cannot be regarded as if it had expanded capacity beyond
102Mtpa in assessing criterion (b);

190.5 given total foreseeable market demand over the declaration period is greater than 102Mtpa
(by at least 102Mtpa at its peak), the QCA cannot be satisfied that DBCT could meet the total
foreseeable demand in the market over the period for which the DBCT service would be
declared; and

190.6 accordingly, the QCA cannot be satisfied of criterion (b) in the case of the DBCT service. To
conclude otherwise the QCA must have a logical evidentiary basis that peak total foreseeable
demand in the market is materially lower than 207Mtpa and that it is reasonably possible to
expand DBCTM beyond 102Mtpa. It is not sufficient for the QCA to determine that the DBCTM
estimates are not robust or not reliable. The QCA must be affirmatively satisfied that DBCTM
can meet the total foreseeable demand in the market based on material of probative value.

147 HoustonKemp Report on (b), page 21
148 HoustonKemp Report on (b), page 21 to 22
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Not reasonably possible to expand DBCT's capacity beyond 102Mtpa

191

192

193

194

195

196

197

It would not be reasonably possible to expand DBCT's capacity beyond 102Mtpa during the declaration
period. Further, there is considerable uncertainty as to whether expanding DBCT beyond 102Mtpa will ever
be viable. There is also considerable uncertainty as to whether it would be reasonably possible to expand
DBCT's capacity up to 102Mtpa during the declaration period.

For the QCA to be satisfied that DBCT can be expanded beyond 102Mtpa during the declaration period, it
must have a reasonable basis to conclude that land for the additional stockyard at Louisa Creek can be
acquired and all of the necessary approvals, licences and permits can be obtained and do not impact the
financial viability of the expansion, and that the expansion will occur within the declaration period. A
conclusion that DBCT can be expanded beyond 102Mtpa cannot be merely theoretical. Rather, it must be
based on material which tends logically to show the existence of facts consistent with that conclusion.#

DBCT Holdings has recently approved DBCTM’s 2018 Master Plan. The incremental expansion pathways
identified in the 2018 Master Plan are as follows: **°

193.1 a capacity expansion up to 89Mtpa (Zone 4 expansion);

193.2 a capacity expansion up to 94Mtpa (phase 1 of the 8X expansion);

193.3 a capacity expansion up to 102Mtpa (phase 2 of the 8X expansion); and

193.4 a capacity expansion up to 136Mtpa (9X expansion, including an additional stockyard at Louisa
Creek).

Only the first stage, the Zone 4 expansion to 89Mtpa, is well understood because a feasibility study®? has
been completed.

For each of the subsequent expansions (8X expansions Phase 1 and 2 to 102Mtpa and 9X expansion to
136Mtpa) the level of engineering definition is only at concept level. The exact scope of the 102Mtpa
expansion project is uncertain. Delivering 102Mtpa depends on DBCT consistently operating at higher
outloading rates than have traditionally been achieved at DBCT to date. This needs to occur with a smaller
stockyard storage ratio than ever before. An expansion to 102Mtpa will also require rail track
improvements.*? The rail track infrastructure in the vicinity of DBCT does not form part of the asset owned
and managed by DBCT. Rather, that infrastructure is owned by Aurizon. This also contributes to the
uncertainty of expanding to 102Mtpa.

The capacity of 102Mtpa under the expansion phases for 8X is the maximum reasonable capacity that DBCT
could produce within its existing footprint of the land leased by DBCTM. > An expansion beyond 102Mtpa
faces significant impediments and risks, which means that it could not be considered to be reasonably
possible over the declaration period.

We note that DBCT's 2016 Master Plan also identified expansion pathways from 85Mtpa up to 136Mtpa,
however, since approval of that Master Plan the feasibility and viability of expanding beyond 102Mtpa has
diminished significantly. The 2018 Master Plan notes that the likelihood of conditions being favourable to
underpin a 9X expansion project in the future has been diminished by significant contributing factors. These
include, namely, the difficulty of securing permits to complete the dredging required for the berths required
for 9X, and the introduction of differential pricing in the 2017 AU.** Further, the 2018 Master Plan notes

149 Mahon v Air New Zealand [1984] A.C. 808; [1984] 3 All ER 201 at 210; Minister for Immigration and Ethnic Affairs v Wu Shan Liang
(1996) 185 CLR 259 at 282.

150 Appendix 19 2018 DBCT Master Plan Expansion Opportunities at the Dalrymple Bay Coal Terminal, pages 48 to 69.

151 A front end loading (FEL) 2 study has been completed.

152 Appendix 19 2018 DBCT Master Plan page 68.

153 Appendix 19 2018 DBCT Master Plan pages 48 to 69.

154 Appendix 19 2018 DBCT Master Plan page 48.
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that significant delays are likely to be experienced during the environmental and planning approvals
process for 9X and sets out a number of key issues requiring further investigation.°

198 The impediments to expanding DBCT are described in Appendix 18 to this submission. In summary, the
matters in Appendix 18 demonstrate that:

198.1 An expansion beyond 102Mtpa is beyond DBCTM's control. The existing footprint of DBCT is
limited to 102Mtpa.*>® Any expansion beyond 102Mtpa would require an additional stockyard
at Louisa Creek for which DBCTM has no legal rights. Louisa Creek is a residential area and the
land required for the 9X stockyard is privately owned.

198.2 An expansion beyond 102Mtpa will require two new offshore berths to the north, which will
necessitate capital dredging for both the berth pockets as well as extensions to the departure
path and aprons. Land reclamation within the Great Barrier Reef World Heritage Area, in close
proximity to the Great Barrier Reef Marine Park, will also be required.* Dredging activities are
heavily regulated with capital dredging projects being subject to extensive approval
requirements at both the Commonwealth and State level. Those approval requirements are
described in GHD's Report on Approval and Permit Pathways at Appendix 17 to this submission.
Due to DBCT's proximity to the Great Barrier Reef, capital dredging will require approval from
the Great Barrier Reef Marine Park Authority (GBRMPA). There is significant uncertainty as to
whether the required approvals will be forthcoming. 8 The Sustainable Ports Development Act
(2015) (Qld) expressly prohibits offshore disposal of spoil from capital dredging. Instead , the
spoil from capital dredging must be brought onshore or used for beneficial re-use by
reclamation of land within the port. As described in Appendix 17, there has also been increased
scrutiny from environmental groups on dredging in the Great Barrier Reef World Heritage Area.

198.3 In addition to dredging approval, an expansion beyond 102Mtpa will require environmental
approvals. DBCT considers it unlikely that the required approvals could be obtained in sufficient
time to allow commissioning of 9X within the proposed declaration period. In fact, it is not
certain that the required approvals will be forthcoming at all. The 9X proposal would be a
‘controlled action' under the Environment Protection and Biodiversity Conservation Act 1999
(Cth) and will therefore trigger a full Environmental Impact Statement (EIS) through State and
Commonwealth processes. Appendix 18 contains a table showing the difficulties 9X will
encounter, *°

198.4 The potential for larger buffer zones to be introduced for coal terminals to protect Queensland
communities from large point-source dust emissions further reduces the likelihood of 9X
proceeding.!®® The close proximity of DBCT to neighbouring communities further increases the
risk of DBCT not securing the necessary approvals.

198.5 A 9X expansion will require construction of a fourth rail loop as well as significant expansion to
rail track infrastructure in the Goonyella system to accommodate the additional capacity. 1®
The rail infrastructure at the terminal does not form part of the asset owned and managed by
DBCTM. The rail network is owned and operated by Aurizon. The required augmentation and
expansion to rail track infrastructure is therefore outside DBCTM's control.

155 Appendix 19 2018 DBCT Master Plan pages 76 to 77.

156 Appendix 19 2018 DBCT Master Plan pages 48 to 69.

157 Appendix 19 2018 DBCT Master Plan page 62.

158 Appendix 19 2018 DBCT Master Plan page 62.

159 Appendix 18 Impediments to 9X, page 3.

160 Appendix 18 Impediments to 9X; Coal Workers’ Pneumoconiosis Select Committee Report No. 4, 55th Parliament Inquiry into
Occupational Respirable Dust Issues, Queensland Government Response, page 3; Coal Workers’ Pneumoconiosis Select Committee
Report No. 4, 55th Parliament Inquiry into Occupational Respirable Dust Issues, September 2017, pages 101 to 106.

161 Appendix 18 Impediments to 9X
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199

200

198.6 The planning, approvals and development timeframes for a project of the nature of 9X are
highly unpredictable and are likely to span over a decade. %2 Access seekers would need to fund
the pre-feasibility study and feasibility study plus the EIS and dredging approvals (expected to
cost between $50m to $60m) with little certainty as to whether or not the project will proceed.
If the project gained the necessary approvals, which is far from certain, the design and
construction would take another 4-5 years. Given the cyclical nature of the global coal market
and the heightened approvals risk, it is difficult to see 9X ever being viable.

The above impediments would apply to any expansion over 102Mtpa. In addition, expanding beyond
102Mtpa would be costly. The estimated capital cost of expanding to 136Mtpa is approximately S5 billion,
with the capital cost of each stage ranging between $1.5 billion to $2 billion. %3

Notwithstanding the above, if 9X does proceed, in addition to the likely significant delays arising from
dredging and other environmental approvals processes, DBCTM estimates an expansion planning process
for DBCT under the DBCT 2017 Access Undertaking (current access undertaking) would take eight years to
be completed. %

Total foreseeable market demand

201

202

To determine foreseeable market demand, DBCTM commissioned two reports from independent experts.
The first is by economic experts HoustonKemp and the second is by industry experts AME. Both forecasts
are robust and are the best available evidence for this purpose.

As set out below:

202.1 HoustonKemp estimates maximum total foreseeable demand in the market in which the DBCT
service is supplied over a 10 year declaration period to be approximately 207Mtpa. Applying a
restrictive assumption that foreseeable demand from BMA and BMC mines is excluded from
total foreseeable demand in the market, HoustonKemp estimates maximum total foreseeable
demand over a 10 year declaration period to be approximately 134Mtpa.

202.2 AME estimates maximum total foreseeable demand over a 10 year declaration period to be
approximately 218Mtpa (including all BMA and BMC forecast production) and 157Mtpa
(excluding 55Mtpa of BMA forecast production).

HoustonKemp

203

204

205

HoustonKemp's approach to market definition and total foreseeable demand in the market is summarised
earlier in this submission and described in sections 3, 4 and 5 of the HoustonKemp Report on (b).
HoustonKemp's conclusions on market definition and foreseeable demand are described below.

Applying its framework for analysis and modelling tools to the base case assumptions, HoustonKemp
concludes that based on current rail and port charges, the geographic dimension of the market for coal
handling services for mines which are proximate to the Port of Hay Point includes mines which currently
use coal handling services provided at terminals other than DBCT, being HPCT, AAPT and RGTCT. !6°

Over the period for which the service would be declared, the geographic dimension of this market is
demonstrated by Figure 4.4 from the HoustonKemp Report on (b).%% This area is defined by mines that

162 Appendix 18 Impediments to 9X

163 Appendix 10 HoustonKemp Report on (b), page 40

164 The timing for expansion processes under the 2017 AU (pre-construction process) is set out in Appendix 15 Expansion flowcharts.
165 HoustonKemp Report on (b), pages 25 to 26

166 HoustonKemp Report on (b), page 31
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would prefer to export coal at DBCT in any year or years during this period. This area is substantively similar
to the geographic region defined by reference to the location of DBCT's current customers.

Figure 6: Mines with a preference for Hay Point Terminals in 2021-2030
: 3 Hay Point
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® Mines with a preference for Hay Point terminals in 2021-2030
* Mines without a preference for Hay Point terminals in 2021-2030

206 The following table shows mines which are in the market in which the DBCT service is supplied:

Figure 7: Mines in the market for the DBCT service

Operator ‘ Mine
Anglo American Capcoal
Grosvenor

Moranbah North
Moranbah South

Aquila Eagle Downs
Talwood

BHP Mitsubishi Alliance Caval Ridge
Daunia

Goonyella Riverside

Peak Downs
Red Hill
Saraji

Saraji East
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Operator
BHP Mitsui Coal

‘ Mine

Poitrel

South Walker Creek

Carabella Resources Limited

Grosvenor West

Fitzroy Resources

Broadlea North

Carborough Downs

Ironbark No. 1

Glencore Clermont
Oaky Creek
Jellinbah Group Lake Vermont
Middlemount Coal Middlemount
New Hope Burton
New Lenton
Peabody Codrilla
Coppabella
Denham
Millennium
Moorvale

Moorvale West

North Goonyella

West/North Burton

Pembroke Resources

Olive Downs North

Vermont East/Willunga

Realm Resources Foxleigh

Rio Tinto Hail Creek
Kestrel
Valeria

Winchester South

Shandong Energy Group

Hillalong

Stanmore Coal Isaac Plains
Terracom Blair Athol
Yanzhou Harrybrandt

207.1

207.2

HoustonKemp expresses total foreseeable demand in the market in two (equivalent) terms: ¢’

that are located within the market; and

167 HoustonKemp Report on (b), page 36

168 See further explanation of this assumption on page 37 of the HoustonKemp Report on (b)

DBCT Declaration Review

Criterion (b)

demand for coal handling throughput, estimated as the total expected production of mines

demand for coal handling contract capacity, estimated from demand for coal handling
throughput adjusting for an average of 90 per cent utilisation of contract capacity.

This is because, in practice, demand for coal terminal capacity is realised as take-or-pay contracts rather
than volume of coal handled.® Under these arrangements, it is normal for contracted capacity to exceed
the volumes of coal handled by a significant margin, even in a long run equilibrium. For example:
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209

210

211

212

208.1 despite having contracts with miners of approximately 80Mtpa, during 2017 DBCT served
volumes of 65.0 Mt — representing unserved contracted volumes of 19 per cent; and

208.2 despite having contracts with miners estimated at 72Mtpa, RGTCT served only 59.8 Mt of coal
in 2016-17, representing unserved contracted volumes of 17 per cent.

Over the long term, HoustonKemp assumes that demand for contract capacity is derived from the demand
for coal throughput, with demand for throughput being 90% of the demand for contract capacity.®® This is
equivalent to assuming that, on average, 10% of contracted capacity is not used.

HoustonKemp also calculates total foreseeable demand under a restrictive assumption that removes all
forecast production volumes from BMA and BMC mines from its estimates of foreseeable demand.
HoustonKemp was instructed to calculate total foreseeable demand under this approach to determine
whether the DBCT service would satisfy criterion (b) in circumstances where (despite DBCT's submissions
above) forecast throughput from BMA and BMC mines are not part of the estimate of total foreseeable
demand.

HoustonKemp observes that, in their opinion, the removal of these volumes is likely to underestimate total
foreseeable demand in the market, because:”°

211.1 in practice, as described above, BMA and BMC mines hold contracts with and export coal
through DBCT, demonstrating that they are in fact (and potential) customers of terminals other
than HPCT; and

211.2 even if it is assumed that BMA and BMC mines have a strong preference to use HPCT, that
facility may not always have sufficient capacity to satisfy this demand — however, the removal
of all production from BMA and BMC mines from foreseeable demand in the market assumes
that the ability of HPCT to meet this demand is unconstrained.

HoustonKemp's estimates of total foreseeable demand in this market are shown in the following table of
its report (Table 5.1).%"*

Figure 8: HoustonKemp estimate of total foreseeable demand

Total foreseeable demand Total foreseeable demand excluding BHP mines
Throughput (mtpa) Capacity (mtpa) Throughput (mtpa) Capacity (mtpa)
2021 150.9 167.7 91.1 101.2
2022 156.1 173.4 95.2 105.7
2023 164.8 183.2 102.7 1141
2024 172.7 191.9 109.6 121.8
2025 182.4 202.7 117.8 130.9
2026 186.7 207.4 120.6 133.9
2027 179.0 198.8 111.3 123.7
2028 181.9 202.1 112.7 125.2
2029 181.6 201.8 1125 124.9
2030 182.1 202.3 113.0 125.5

169 HoustonKemp Report on (b), page 37
170 HoustonKemp Report on (b), page 37
171 HoustonKemp Report on (b), page 36
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213

214

AME

215

216

217

These estimates of total foreseeable demand in the market substantially exceed the capacity of DBCT to
meet these volumes over the period for which the service would be declared. This is the case even if BMA
and BMC mines are excluded from foreseeable demand.

HoustonKemp's estimates of total foreseeable market demand are likely to understate demand.
HoustonKemp observes that its analysis employs a range of assumptions that are likely to have the result
of underestimating total foreseeable demand in the market, including: *"

214.1 HoustonKemp's approach to defining the market limits the geographic dimension to the areas
in which mines prefer to use coal handling services at the Port of Hay Point”® — this is likely to
understate the geographic extent of the market and so underestimate total foreseeable
demand in the market since some mines outside this area may also be potential customers of
the DBCT service;

214.2 HoustonKemp's approach to taking into account physical constraints restricts the coal handling
services that mines can access in competition to those provided by DBCTY* - this is likely to
understate foreseeable demand in the market since these constraints could be relaxed with
investment at the coal mine to allow greater choice of services; and

214.3 HoustonKemp's approach to estimating foreseeable demand for contract capacity assumes
that only 10 per cent of contracted capacity is unused over time — this may understate
foreseeable demand in the market since recent empirical evidence suggests the proportion of
unused capacity is higher than this.'”®

HoustonKemp's forecast of total foreseeable demand in the market is broadly consistent with the forecast
of DBCT throughput contained in AME's Coal Industry Report for DBCTM.'® AME's forecast of foreseeable
demand is on a throughput basis, rather than on the basis of demand for coal handling capacity. Further,
since AME is forecasting throughput at DBCT, AME excludes 55Mtpa of forecast production by the BMA
mines in the Goonyella-Hay Point rail system —an amount equal to the capacity of HPCT.

AME forecasts future throughput at DBCT having regard to: !’

216.1 the production profile of the current users of DBCT;

216.2 potential sources - comprising mines in the central Bowen Basin who do not currently use DBCT
as their primary terminal and future projects in the central Bowen Basin for which DBCT is the
most likely terminal due to proximity; and

216.3 forecast BMA production that is in excess of HPCT's capacity of 55Mtpa.

The following table shows a comparison of AME's and HoustonKemp's estimates of foreseeable demand.
We note that since AME's estimates are on a throughput basis, we have only included HoustonKemp's
estimates of demand on a throughput basis in this table. In order to specify AME's forecast on the basis
that forecast BMA production forms part of foreseeable demand in the market, we have added the 55Mtpa
of BMA forecast production to AME's forecast. We note that AME's forecast already includes BMC forecast

172 HoustonKemp Report on (b), page 58

173 HoustonKemp Report on (b), section 4.

174 HoustonKemp Report on (b), pages 26 and 70

175 HoustonKemp Report on (b), page 37

176 AME, Coal Industry Report - provided as Appendix 12 to this submission.
177 AME, Coal Industry Report, page 19.
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production on the basis that BMC has contracts for capacity at DBCT for the South Walker Creek and Poitrel
mines’,

Figure 9: Comparison of estimates of total foreseeable from HoustonKemp and AME

218

219

Foreseeable demand including all Foreseeable demand excluding
BMA and BMC production (Mtpa) HPCT (Mtpa)17®
.

2021 150.9 152.6 97.6
2022 156.1 156.4 95.2 101.4
2023 164.8 163.4 102.7 108.4
2024 172.7 175.5 109.6 120.5
2025 182.4 180.2 117.8 125.2
2026 186.7 189.7 120.6 134.7
2027 179.0 195.9 111.3 140.9
2028 181.9 181.9 112.7 126.9
2029 181.6 182.7 112.5 127.7
2030 182.1 182.1 113.0 127.1

The above table shows that while AME's and HoustonKemp's forecasts have been prepared on different
bases, the resulting forecasts of demand for the coal handling service provided by DBCT (when all BMA and
BMC production is included) are broadly consistent.

The table shows that on a throughput basis AME's peak forecast demand figures are 195.9Mtpa (including
all BMA and BMC forecast production) and 140.9Mtpa (excluding 55Mtpa of BMA forecast production).
Converted to a demand for coal handling contract capacity basis, those figures become 217.7Mtpa
(including all BMA and BMC forecast production) and 156.6Mtpa (excluding 55Mtpa of BMA forecast
production).

DBCT cannot meet foreseeable market demand

220

221

222

Having regard to the significant impediments and risks to expanding beyond 102Mtpa described above, it
would be erroneous to conclude for the purposes of assessing whether criterion (b) is satisfied that it would
be reasonably possible to expand the capacity of DBCT beyond 102Mtpa over the declaration period. This
means that DBCT should not be regarded as if it had expanded capacity beyond 102Mtpa in assessing
criterion (b).

When assessing whether DBCT can meet total foreseeable demand in the market, demand for contract
capacity is the appropriate measure because we are assessing whether demand will exceed DBCT's
capacity. DBCT can only contract to its capacity and, as discussed above, in practice, demand for throughput
is less than contracted capacity.

On a contracted capacity basis, peak total foreseeable market demand is estimated to be between
approximately 207Mtpa and 218Mtpa over the declaration period (including all BMA and BMC forecast
production). This is well in excess of DBCT's reasonably possible expanded capacity over the declaration
period (by at least 102Mtpa). Even on the basis that all BMA and BMC forecast production is excluded from

178 RMI Review of the economic life of DBCT assets for the QCA regarding the DBCT 2015 DAU December 2015 p10
179 As described above, HoustonKemp's figures exclude all BMC and BMA production whereas AME's figures exclude 55Mtpa of BMA
forecast production.
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224

3.10

225

226

227

228

market demand, peak total foreseeable market demand is estimated to be between approximately
134Mtpa and 157Mtpa, which is again well in excess of DBCT's reasonably possible expanded capacity.

Accordingly, DBCT cannot meet the total foreseeable demand in the market over the period for which the
DBCT service would be declared (section 76(2)(b)(i)) and the QCA cannot be satisfied of criterion (b) in the
case of the DBCT service.

Since DBCT cannot service total foreseeable market demand over the declaration period as determined by
two expert forecasts, the DBCT service does not satisfy criterion (b). It is therefore not necessary for the
QCA to consider whether DBCT could meet that demand at least cost compared to any two or more
facilities. Despite this, as described below DBCTM has assessed whether DBCT could meet total foreseeable
market demand over the declaration period at least cost.

DBCT cannot meet foreseeable demand at least cost

DBCT cannot meet total foreseeable demand at least cost. Accordingly, the DBCT service does not satisfy
criterion (b).

As described in this submission, DBCT is one of five coal export terminals that service mines that are part
of a highly integrated below-rail network. Each of those coal terminals already exist and have already
incurred considerable sunk costs. In those circumstances, the principal consideration for criterion (b) is
whether it is least cost for DBCT to expand to meet total foreseeable demand in the market, or whether it
is least cost to meet some of the demand using existing capacity at other terminals, together with DBCT. As
noted earlier, the relevant costs for the least cost assessment under criterion (b) are the incremental costs
to society (or resource costs) that may be incurred in the coal supply network to meet foreseeable demand
in the market. 8 Resource costs are high when expansions to terminals are required and are low where
existing capacity can be used. 8!

Total foreseeable market demand exceeds DBCT's existing capacity of 85Mtpa. In those circumstances,
DBCT must be expanded to meet that demand. This would necessarily be more costly than first using the
existing capacity at the other four terminals.

In the following section DBCTM explains that the DBCT service does not satisfy criterion (b) having regard
to:

228.1 HoustonKemp's comprehensive qualitative assessment of whether the DBCT service satisfies
criterion (b); and

228.2 an illustrative example demonstrating that DBCT fails the least cost test because it is less costly
to use existing capacity at another terminal (in the case of the example, AAPT) to service
demand, than to expand DBCT to service that demand.

HoustonKemp's least cost assessment

229

230

In its assessment of whether criterion (b) is satisfied in the case of the DBCT service, HoustonKemp
concludes that the DBCT service does not satisfy criterion (b). This is because total foreseeable demand in
the market for the coal handling services proximate to the Port of Hay Point cannot be met at least cost by
DBCT alone. HoustonKemp finds that it would be least cost to meet total foreseeable demand over a 10
year declaration period using coal handling services from DBCT, HPCT, AAPT and RGTCT.

While it is HoustonKemp's view that total foreseeable market demand includes demand from mines that
use the HPCT service (i.e. BMA and BMC mines), HoustonKemp also conducted its analysis on the basis that

180 HoustonKemp Report on (b), page 21
181 HoustonKemp Report on (b), page 21
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the foreseeable demand from BMA and BMC mines is excluded from total foreseeable market demand. As
noted above, HoustonKemp was instructed to calculate total foreseeable market demand under this
approach to determine whether the DBCT service would satisfy criterion (b) in those circumstances, despite
DBCTM’s submissions above. HoustonKemp concludes that the DBCT service does not satisfy criterion (b)
under this approach.

231 HoustonKemp's conclusion that the DBCT service does not satisfy criterion (b) derives from the following

results established by HoustonKemp's analysis: 182

231.1 at current and forecast prices for coal terminal, rail access and rail haulage services, the
forecast production of coal from mines proximate to the Port of Hay Point substantially exceeds
the capacity of DBCT to serve these volumes;

231.2 the finding that total foreseeable market demand substantially exceeds the current (and
expanded) capacity of DBCT remains even if the entire production volumes of BMA and BMC
mines are excluded from the market;

231.3 total foreseeable demand in the market for coal handling services for mines proximate to the
Port of Hay Point includes mines that are currently served by other terminals, including HPCT,
AAPT and RGTCT; and

2314 an assessment of the resource costs of meeting total foreseeable market demand shows that
it is least cost for at least some of the foreseeable demand in the market to be met at HPCT,
AAPT and RGTCT, instead of being met in its entirety by DBCT.

232 HoustonKemp's findings are robust, such that they are not sensitive to reasonable changes to the

assumptions adopted in the analysis. 8

233 HoustonKemp investigates a range of alternatives to the base case scenario to assess the sensitivity of its
conclusion to changes in input assumptions. In each of the sensitivities, HoustonKemp concludes that DBCT
does not satisfy criterion (b) because it is least cost for two or more terminals to meet total foreseeable
market demand over the declaration period.

Methodology

234 The methodology HoustonKemp applies in its economic assessment of whether criterion (b) is satisfied is
explained in detail in its report.® HoustonKemp's methodology is designhed to:

234.1 identify the market in which the DBCT service is provided;

234.2 identify foreseeable demand in the market in which the DBCT service is provided; and

234.3 assess whether foreseeable market demand can be met at least cost by DBCT or by a
combination of DBCT and one or more other terminals.

235 HoustonKemp's approach is summarised earlier in this submission under the sections 'market in which the

service is supplied', 'foreseeable demand in the market' and 'least cost'.

Modelling of least cost assessment

236

In order to undertake its analysis, HoustonKemp developed an economic model of the mining and export
of coal from central Queensland. It is a constrained optimisation model that simulates the mining and

182 HoustonKemp Report on (b), page 58
183 HoustonKemp Report on (b), page 58
184 HoustonKemp Report on (b), pages 17 to 35
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237

238

239

240

transport of coal from mines in central Queensland along Aurizon’s rail network to the five coal export
terminals in the region, being AAPT, DBCT, HPCT, RGTCT and WICET. %

HoustonKemp uses the model to determine whether foreseeable market demand can be met at least cost
by DBCT or by a combination of DBCT and one or more other terminals. The model compares the costs of
meeting foreseeable demand using a combination of:

237.1 existing capacity at DBCT;

237.2 expanded capacity at DBCT, given information about its expansion options;
237.3 existing capacity at other coal terminals; or

237.4 expanded capacity at other coal terminals.

The input data and assumptions used in the model are described in section 6.2 of the HoustonKemp Report
on (b) and the key input assumptions for the model that HoustonKemp was provided by DBCTM (sourced
from independent industry experts AME and Wood Mackenzie, publicly available information and market
data) are set out at Appendix Al of the Report. Those key input assumptions are:

238.1 forecasts of coal handling charges at each coal export terminal in central Queensland;

238.2 forecasts of rail access charges faced by each mine in central Queensland to transport coal to
each coal export terminal for which this is physically feasible without new capital expenditure;

238.3 forecasts of rail haulage charges faced by each mine in central Queensland to transport coal to
each coal export terminal for which it is physically feasible without new capital expenditure;

238.4 forecasts of prices in the seaborne market (or markets) for the coal produced by each mine in
central Queensland, by coal type;

238.5 forecasts of production (e.g. extraction) costs for each mine in central Queensland; and

238.6 forecasts of coal production for each mine in central Queensland.

The input assumptions used in HoustonKemp's Report on (b) rely upon the best information available to
the public. As noted above and described in Appendix 13 to this submission, these input assumptions have
been sourced from independent industry analysts (AME and Wood Mackenzie), publicly available
information and market data.

In particular, the forecasts of coal production utilised by HoustonKemp were provided by AME. AME's
approach uses, among other things, market intelligence on access agreements, annual production rates
and forecast market conditions for the global coal, steel and energy sectors to shape demand forecasts for
each mine. AME's forecasts of coal production utilised by HoustonKemp are consistent with the data the
QCA has used in its undertaking assessments. For example, AME's coal production forecasts are closely
aligned with the forecasts of coal production prepared by RMI for the QCA in the context of Aurizon
Network's draft access undertaking. 8 This is demonstrated by the following table in HoustonKemp's
Report on (b) comparing AME's and RMI's forecasts of coal production. ¥’

185 HoustonKemp Report on (b), pages 22, 38 and 63 to 64

186 HoustonKemp Report on (b), page 7. RMI, Assessment of Coal Volume Forecasts for Aurizon Network's 2017 Draft Access Undertaking,
May 2017.

187 HoustonKemp Report on (b), page 7.
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Figure 10: Comparison between AME and RMI production forecasts in Queensland (Mtpa) 88

Data provider 2018 2019 2020 2021

AME 228.8 239.9 242.3 258.6

RMI 236.4 250.2 259.3 264.3
241 DBCTM notes that the medium to long term hard coking coal price forecasts, set out in figure 2.1 of the

HoustonKemp Report on (b), closely align to forecasts presented by KPMG in the March/ April 2018 ‘Coal
Price and FX market forecast’ report.'® The forecasts in that report were sourced (by KPMG) from various
databases and broker reports (sourced from 21 independent contributors).

Base case analysis

242

243

244

245

Applying its framework for analysis and modelling tools to the base case assumptions, HoustonKemp
concludes that criterion (b) is not satisfied, since total foreseeable demand in the market cannot be met at
least cost by DBCT and would instead be met by four facilities, being DBCT, HPCT, AAPT and RGTCT.

HoustonKemp's base case analysis of market definition and total foreseeable demand in the market is
described in the preceding section of this submission.

Having regard to its conclusion on the geographic scope of the market for coal handling services for mines
that are proximate to Hay Point and estimates of total foreseeable demand in that market, HoustonKemp
assesses the least cost means by which that demand can be met by coal handling services supplied in that
market .**® HoustonKemp finds that:

244.1 total foreseeable demand in the market is materially higher over the entirety of the 2021 to
2030 period than DBCT has capacity to meet; and

244.2 total foreseeable demand in the market is met at least cost by four facilities, being DBCT, HPCT,
AAPT and RGTCT.

Consistent with these findings, HoustonKemp concludes that the DBCT service does not satisfy criterion (b).
Figure 6.1 from HoustonKemp’s Report on (b) demonstrates how total foreseeable demand in the market
is met at least cost by these facilities. 1!

188 Source: AME and RMI, Assessment of Coal Volume Forecasts for Aurizon Network's 2017 Draft Access Undertaking, May 2017, table 4.1.
189 KPMG, Coal Price and FX market forecasts, March/April 2018

190 HoustonKemp Report on (b), pages 41 to 42

191 HoustonKemp Report on (b), page 42
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Figure 11: Meeting total foreseeable demand - base case
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246 HoustonKemp also analyses how total foreseeable demand is met at least cost when it is calculated under
the assumption that the production of BMA and BMC mines is excluded from the calculation of total
foreseeable demand in the market. It finds that: 2

246.1 even with all production from BMA and BMC mines removed from the market, total
foreseeable demand in the market substantially exceeds the capacity of DBCT over the period
for which the service would be declared; and

246.2 total foreseeable demand in the market is met at least cost by three facilities, being DBCT
(including expansions of the facility), AAPT and RGTCT.

Consistent with these findings, HoustonKemp concludes that the DBCT service does not satisfy criterion (b).
Figure 6.2 from HoustonKemp’s Report on (b) demonstrates how total foreseeable demand in the market
(calculated under this assumption) is met at least cost by these facilities.

192 HoustonKemp Report on (b), pages 42 to 43
193 HoustonKemp Report on (b), 43
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Figure 12: Meeting total foreseeable demand (excluding mines served by HPCT) - base case
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248 HoustonKemp examines alternative scenarios for calculating the resource costs of using port and rail
services. ¥ The rationale for different approaches to estimating resource costs is explained in more detail
in the HoustonKemp Report on (b) and reflects the particular difficulties associated with estimating
resource costs for rail services.®® The scenarios modelled by HoustonKemp are set out at Table 6.2 of its
report.'®® In summary:

248.1

248.2

The ‘base case’ scenario assumes that the resource costs of using existing and expanded rail
capacity is equal to the current charges for this capacity. The resource costs of using existing
terminal capacity is equal to current charges, and the resource costs of using expanded
terminal capacity is equal to the variable component of current charges plus the capital costs
of expansions. HoustonKemp observes that this assumption is likely to make HoustonKemp's
assessment more likely to satisfy criterion (b) because it overstates the incremental costs
associated with meeting foreseeable demand using existing capacity at terminals other than
DBCT. %

The ‘variable costs’ scenario assumes that the resource costs of using existing and expanded
rail capacity is equal to the variable charges for this capacity. The resource costs of using
existing terminal capacity is equal to the variable component of current charges, and the
resource costs of using expanded terminal capacity is equal to the variable component of
current charges plus the capital costs of expansions.

194 HoustonKemp Report on (b), pages 43 to 45

195 HoustonKemp Report on (b), pages 39 to 41, 64 to 69
196 HoustonKemp Report on (b), page 44

197 HoustonKemp Report on (b), pages 41 and 68
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248.3 The ‘no rail costs’ scenario includes only resource costs attributable to terminals, consistent
with those set out in the ‘variable costs’ scenario, and assumes that resource costs associated
with rail infrastructure are irrelevant for the purposes of assessing least provision. %

Figure 13: Least cost alternative scenarios
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249 HoustonKemp finds that under each of these cases, it would be least cost to meet foreseeable demand
over the period for which the service would be declared using coal handling services from DBCT, AAPT,
RGTCT and HPCT as shown in the above figure. Accordingly, the DBCT service does not satisfy criterion (b).

Scenarios

250 HoustonKemp investigates a range of alternatives to the base case scenario to assess the sensitivity of its
conclusion to changes in input assumptions.

251 In each of the sensitivities, HoustonKemp concludes that DBCT does not satisfy criterion (b) because it is
least cost for two or more terminals to meet total foreseeable market demand over the declaration period.

252  The sensitivities investigated by HoustonKemp are:'*°

252.1 low and high metallurgical coal prices — this sensitivity considers outcomes where the price for
metallurgical coal increases (+33 per cent) or decreases (-33 per cent) relative to the base case;

252.2 low and high thermal coal prices — this sensitivity considers outcomes where the price for
thermal coal increases (+33 per cent) or decreases (-33 per cent) relative to the base case;

198 The example provided by the QCA in Appendix B of the Issues Paper did not include the costs of transportation between facilities.
199 HoustonKemp Report on (b), pages 46 to 57
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253

252.3 low and high DBCT expansion costs — this sensitivity considers outcomes across a range of
potential expansion costs based on confidence intervals of the expansion costs estimates;

252.4 low and high transport costs for Goonyella mines — this sensitivity considers outcomes where
rail transportation costs for mines located within the Goonyella system to travel to DBCT are
25 per cent higher and lower than the base case;

252.5 low and high prices for GAPE system — this sensitivity considers outcomes where costs to utilise
the GAPE system are S3 per tonne higher or lower than the current charges assumed in the
data;

252.6 inclusion of 9X expansion option — this sensitivity assumes the 9X option for expansion of DBCT

is deemed to be viable within the proposed declaration period;

252.7 mines in the Galilee Basin — this sensitivity assumes that mines in the Galilee Basin commence
operations, reflecting the current uncertainty regarding future government support for these
projects;

252.8 a reasonable WICET charge — this sensitivity considers a scenario where the terminal charges

at WICET are aligned to charges at other terminals, and therefore provides for more low priced
coal handling capacity at Gladstone; and

252.9 compounding assumptions - this case considers a combination of low metallurgical and thermal
coal prices, low expansion costs and feasibility of the 9X expansion within the proposed
declaration period.

The assumptions that were varied to investigate these sensitivities are described in section 7 of
HoustonKemp's Report on (b). Save for those variations, the sensitivities were otherwise conducted on the
basis of the assumptions utilised by HoustonKemp for its base case analysis. This means that, in addition to
other base case assumptions, the sensitivities have been undertaken on the basis of the base case scenario
which assumes that the resource costs of using existing and expanded rail capacity is equal to the current
charges for this capacity, the resource costs of using existing terminal capacity is equal to current charges,
and the resource costs of using expanded terminal capacity is equal to the variable component of current
charges plus the capital costs of expansions. As noted above, this assumption is likely to make
HoustonKemp's assessment more likely to satisfy criterion (b) because it overstates the incremental costs
associated with meeting foreseeable demand using existing capacity at terminals other than DBCT. 2%

Least cost example

254

255

256

257

In Appendix 11, DBCTM provides an illustrative example to demonstrate that in circumstances where spare
capacity exists at another coal terminal during the declaration period and total foreseeable demand
exceeds 85Mtpa, it will be less costly for another terminal with spare capacity (in the example, AAPT) to
service foreseeable demand than for that demand to be serviced by expanding DBCT.

In these circumstances an assessment of the least cost manner to serve the reasonably foreseeable demand
in the market effectively comes down to a comparison of the capital and operating costs of:

255.1 expanding DBCT to accommodate the reasonably foreseeable demand of the market; against
255.2 using existing surplus capacity at other terminals.

Logically, as there will be no incremental capital costs of using existing capacity at another terminal, it is

only where the additional incremental operating costs exceed the incremental capital costs of expanding
the facility can the existing facility meet the relevant demand at least cost.

Having regard to the capital costs for an expansion of DBCT to meet foreseeable demand, it is highly unlikely
that the total incremental operating costs of using alternative terminals would exceed those costs.

200 HoustonKemp Report on (b), pages 41 and 68
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Therefore, under circumstances where an expansion of DBCT is required to meet reasonably foreseeable
demand in the market, and where surplus capacity exists at other terminals, DBCT is not the least cost
solution and fails criterion (b).

258 The example contained in Appendix 11 clearly establishes that on conservative assumptions DBCT is not
the least cost solution to serve the reasonably foreseeable demand in the market and accordingly fails
criterion (b).

259 In addition, DBCTM observes that in circumstances where an expansion at a terminal is necessary to service
foreseeable demand, it would be less costly, and likely quicker, to expand terminals other than DBCT. The
expansion pathway at DBCT is compared to the planned expansions at the four competing terminals (HPCT,
RGTCT, AAPT and WICET) in Appendix 14 Comparison of planned coal export terminal expansions. As
explained in Appendix 14, DBCTM considers that both HPCT and RGTCT could expand tonnage at a lower
cost than DBCT's Zone 4 and 8X expansions combined. The expansion options at each of HPCT, RGTCT, AAPT
and WICET will be cheaper than the 9X expansion at DBCT. HPCT and WICET have approvals for expansions,
although they may need an extension of time.

3.11 Conclusion on criterion (b)

260 The DBCT service cannot meet total foreseeable market demand over the declaration period. Further, the
DBCT service cannot meet total foreseeable demand over the declaration period at least cost. Accordingly,
the DBCT service does not satisfy criterion (b) and there is no reasonable basis on which the QCA can
recommend that the DBCT service be declared.
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4 Criterion (a)

4.1 Summary

261 In order for the QCA to recommend that the DBCT service be declared by the Minister, the QCA is required
to be satisfied in regard to all access criteria, including criterion (a) in section 76(2)(a) of the QCA Act.

262 Criterion (a) requires that access (or increased access) to the DBCT service, on reasonable terms and
conditions, as a result of a declaration of the service would promote a material increase in competition in
at least one market, other than the market for the service.

263 For the reasons set out in this submission, access to coal handling services at DBCT as a result of declaration
would not promote a material increase in competition in any dependent market as there will be no material
changes to access as compared to how access will be provided without declaration. Accordingly, criterion
(a) is not satisfied and therefore the QCA cannot recommend that the DBCT service be declared.

264 If services at DBCT are not declared, DBCTM will continue to provide open access to terminal services on
substantively the same terms as it does under the current access undertaking. To ensure this, in the future
without declaration, access seekers will have recourse to a binding and effective negotiate/arbitrate access
framework (the DBCT Access Framework), as set out in Appendix 1 and Appendix 7, as well as Appendix 3.
The Access Framework meets the requirements for access undertakings under section 137 of the QCA Act
and is consistent with the principles in section 138(2) of the QCA Act, and clause 6 of the Competition
Principles Agreement (CPA)2°! (which are applied by the NCC and relevant Minister when assessing whether
a State or Territory access regime should be certified as effective under the CCA).

265 In considering the future without declaration, consideration must be given to the terms that would apply if
the service was not declared. As noted in the QCA Issues Paper at section 4.1.1, this may include existing
contractual arrangements or other mechanisms such as the Access Framework which would ensure access
to the services, on reasonable terms, in the absence of declaration. As the Access Framework will ensure
that access will be available on reasonable terms and conditions without declaration, with no material
changes to access with and without declaration, declaration could not promote a material increase in
competition in a dependent market.

266 The Access Framework limits prices that DBCTM may seek to charge in the future without declaration and
includes binding arbitration for any pricing disputes.

267 Significantly for the purposes of the QCA's assessment of criterion (a), the Access Framework means that
there will be no difference in the volume of coal throughput at DBCT or use of the DBCT service without
declaration, compared to the future with declaration. This is because the Access Framework ensures that:

267.1 Access would be available on reasonable terms and conditions without declaration.

267.2 DBCTM would have no unilateral ability to change the terms of access (including pricing) in a
manner that would impact throughput or adversely affect competition in dependent markets.
Specifically, DBCTM's pricing arbitration framework means that prices would be capped at a
level such that coal volumes served at DBCT would be the same as if the floor price (calculated
based on the approach taken by the QCA) applied. There would therefore be no effect on
volumes or output, and hence competition, in any related market. In addition, as the non-price
terms and conditions of access will be substantively the same with and without declaration,

201 Between the Commonwealth of Australia and the States of New South Wales, Victoria, Queensland, Western Australia, South Australia
and Tasmania, and the Australian Capital Territory and the Northern Territory, entered into on 11 April 1995 and as amended 13 April
2007
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269

270

271

272

the quality of services in dependent markets will also remain the same with and without
declaration.

As there will be no difference in throughput at DBCT with and without declaration, access as a result of the
declaration of coal handling services at DBCT would not promote a material increase in competition in any
market. In particular:

268.1 Access as a result of the declaration would not affect volumes produced by any mine, or the
volumes supplied in the markets for the export of coking coal or thermal coal, and therefore
would not promote a material increase in competition in the markets for the export of coking
coal or thermal coal.

268.2 As the volumes supplied in the coal export markets would be the same with or without
declaration, access as a result of declaration would also not promote a material increase in
competition in any other upstream or downstream dependent market (given their relationship
to, and dependence on, the volumes in coal export markets).

Further, as set out in this submission and established in previous NCC and Tribunal decisions, the primary
downstream markets (the global coal export market) is effectively competitive (and not due to the
declaration of the DBCT service), and would remain so without declaration of the DBCT service. Legal
precedent clearly establishes that criterion (a) is not satisfied if dependent markets are already effectively
competitive (as declaration could not promote a material increase in competition in such markets). Other
dependent markets such as those relating to mining and shipping services are also effectively competitive
and would remain so without declaration. Further, given access as a result of declaration would not
promote a material increase in competition in the coal export markets, there would also not be any flow-
on effects in other dependent markets.

DBCTM also notes a change in price that alters the distribution of rents or gains in the supply chain, but
that does not affect the volume or quality of output, does not satisfy criterion (a).

Any perceived ability or incentive for DBCTM to exercise market power to adversely affect competition in
dependent markets would also be constrained by:

271.1 competing coal export terminals;

271.2 the significant countervailing power of users in light of their ability to ship through other
terminals;

271.3 the threat of more heavy handed economic regulation, such as through declaration;

271.4 the terms of DBCTM's lease of the Terminal from the Queensland Government; and

271.5 DBCTM's lack of vertical integration into the dependent markets, which means that it does not

have any incentive to hinder third party access or have a related entity that it could seek to
advantage through the operation of DBCT.

DBCTM engaged HoustonKemp to provide an expert opinion on whether the coal handling service at DBCT
is likely to satisfy criterion (a). HoustonKemp concludes that declaration would not promote an increase in
competition in any of the markets identified as depending on the coal handling service at DBCT and
therefore that criterion (a) is not satisfied. In this section, references to the ‘HoustonKemp Report on (a)’
are in relation to ‘Appendix 9 HoustonKemp expert report on criterion (a)’ and its associated findings.
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4.2
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Application and interpretation of criterion (a)

Criterion (a) provides as follows:

that access (or increased access) to the service, on reasonable terms and conditions, as a result of
a declaration of the service would promote a material increase in competition in at least 1 market
(whether or not in Australia), other than the market for the service.

In order to recommend that a service be declared by the Minister under section 87A of the QCA Act, the
QCA must be affirmatively satisfied that access (or increased access) to the service, on reasonable terms
and conditions, as a result of a declaration of the service would promote a material increase in competition
in at least one market, other than the market for the service (sections 76(1) and 87C(1) of the QCA Act). 2%

Conversely, the QCA must recommend that a service not be declared if it is not affirmatively satisfied that
access (or increased access) as a result of a declaration of the service would promote a material increase in
competition in a market (section 87C(2) of the QCA Act).

As noted in the QCA Issues Paper, the focus of criterion (a) is on whether access (or increased access) on
reasonable terms, as a result of declaration, would promote a material increase in competition in
dependent markets. This requires a comparison of two future scenarios (the future with declaration and
the future without declaration).

In particular, an assessment of whether criterion (a) is satisfied involves the following steps: 2%

277.1 Identification of the relevant upstream and downstream markets, that are separate from the
market for the service;

277.2 An assessment of whether access (or increased access) to the service as a result of a declaration
will promote a material increase in competition in at least one upstream or downstream
market. This involves a comparison of two future scenarios - namely, one in which the service
is declared (with access or increased access granted on reasonable terms and conditions)
against one in which there is no declaration.

This approach is broadly consistent with the approach set out in section 4.3 of the QCA Issues Paper. DBCTM
notes that the Issues Paper relies on an outdated (August 2009) version of the NCC Guide to Declaration.?%*
The NCC published a revised version of its Guide to Declaration in December 2017 (to reflect changes made
to the access criteria in Part IlIA of the CCA), which has also been subsequently updated with minor
amendments in April 2018. The summary of the approach to criterion (a) set out in section 4.3 of the Issues
Paper appears to be based on the approach set out in the NCC's August 2009 Guide rather than the current
guide. The reference in clause 4.3(c) to 'promote a materially more competitive environment' should
instead be 'promote a material increase in competition' to reflect the correct test under the legislation and
the approach set out in the NCC's current Guide.?%

In this matter, the assessment under the step outlined in paragraph 277.2 above involves a comparison
between the future in which coal handling services at DBCT are declared and the future in which they are
not declared. In considering the future without declaration, consideration must be given to the terms that
would apply if the service was not declared. As noted in the QCA Issues Paper at section 4.1.1, this may
include existing contractual arrangements or other mechanisms which would operate to ensure access to
the services, on reasonable terms and conditions, other than as a result of declaration. If such mechanisms

202 For example, in NCC, Final recommendation - Declaration of the shipping channel service at the Port of Newcastle, 2 November 2015 at
[4.107], the NCC noted that the requirement is an 'affirmative test'.

203 NCC, Declaration of Services - A guide to declaration under Part IlIA of the CCA, April 2018, page 28.

204 See, for example, footnotes 35 and 36 of the Issues Paper and the summary of the approach in section 4.3 of the Issues Paper, which is
based on the August 2009 version of the NCC Guide.

205 NCC, Declaration of Services - A guide to declaration under Part IlIA of the CCA, April 2018, page 28.
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mean that access would be available on reasonable terms and conditions without declaration, there would
be no material changes to access with and without declaration. Declaration could not therefore promote a
material increase in competition in a dependent market.

As noted by the QCA, consideration must be given to the terms of access that would apply if the service
was not declared. As the Access Framework is binding and enforceable, its terms of access are the terms
that the QCA must apply for the future in which the relevant services are not declared.

Criterion (a) was amended in 2018 to reflect changes made to the access criteria at the national level under
the CCA.2% The explanatory material relating to the changes to the access criteria under the CCA is
therefore pertinent to the interpretation of criterion (a) under the QCA Act.

The Explanatory Memorandum noted that the amendments to criterion (a) 'focus the test on the effect of
declaration, rather than merely assessing whether access (or increased access) would promote
competition'. 27 Further, the Explanatory Memorandum stated that, in comparing the two future
scenarios: 208

...it must be the case that it is the declaration resulting in access (or increased access) on reasonable
terms and conditions that promotes the material increase in competition.

What are reasonable terms and conditions is not defined in the legislation. This is an objective test
that may involve consideration of market conditions. It does not require that the Council or
Minister come to a view on the outcomes of a Part IlIA negotiation or arbitration. The requirement
that access is on reasonable terms and conditions is intended to minimise the detriment to
competition in dependent markets that may otherwise be caused by the exploitation of monopoly
power. Reasonable terms and conditions include those necessary to protect the legitimate
interests of the owner of the facility.

Promotion of a material increase

283

284

The threshold for satisfying criterion (a) has increased through legislative amendments since criterion (a)
was initially enacted. Significantly, in 2010, criterion (a) was amended to require that declaration must
promote a 'material increase' in competition.2%

The change to the QCA Act followed a review by the Productivity Commission and changes to criterion (a)
under the Trade Practices Act 1974 (Cth) (now the CCA) to address concerns that the Tribunal's decision in
Re Sydney Airports set a threshold for criterion (a) that was too low.?!° The Productivity Commission's
inquiry into the National Access Regime in 2001, for example, noted that: %!

If as a result of mandated access there were only a minor improvement in competition, declaration
would be of little practical benefit and, given the potential costs of intervention, could be damaging
for the economy. It might seem unlikely that the regulator or the courts would regard a marginal
increase in competition as sufficient for declaration. Yet the Sydney Airport case indicated that
criterion (a) could be interpreted in this way. The Commission therefore felt that shifting the
balance to require a material effect would be desirable.

206 As noted in the Explanatory Memorandum to the Queensland Competition Authority Amendment Bill 2018, the changes to the access
criteria in the QCA Act are 'intended to reflect changes being made at the national level to the access principles in the COAG Competition
Principles Agreement 1995 (the CPA access principles) and the National Access Regime established under Part IlIA of the CCA' (page 1).

207 Explanatory Memorandum to the Competition and Consumer Amendment (Competition Policy Review) Bill 2017 at 12.19.

208 Explanatory Memorandum to the Competition and Consumer Amendment (Competition Policy Review) Bill 2017 at 12.20 to 12.21.

209 Motor Accident Insurance and Other Legislation Amendment Act 2010 (Qld).

210 See also Port of Newcastle Operations Pty Ltd v Australian Competition Tribunal and others (2017) 346 ALR 669 at [121]; NCC, Final
recommendation - Declaration of the shipping channel service at the Port of Newcastle, 2 November 2015 at [4.86].

211 productivity Commission, Review of the National Access Regime - Inquiry Report, Report No. 17, 28 September 2001 at page 171.
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285 The explanatory material and second reading speech relating to the amendments to the Trade Practices
Act noted that the amendment to criterion (a) to require a 'material increase' was in response to the
Productivity Commission's 2001 report, which ‘identified that the current declaration criteria do not
sufficiently address the situation where, irrespective of the significance of the infrastructure, a declaration
would result in only marginal increases in competition', and that the amendment would 'ensure access
declarations are only sought where increases in competition are not trivial'.?'?

286 The materiality threshold means that the QCA must be satisfied that declaration will promote a material or
significant increase in competition. As noted in the recent Full Federal Court's Port of Newcastle decision,
'[t]lhere must be not only a promotion of competition, but a promotion of a material increase in
competition'.?3 A change in competition that is not material (such as marginal or trivial increases) cannot
satisfy the test.?!* This is supported by dictionary definitions of the term 'material' and case law. For

example:

286.1 The relevant definition of 'material' in the Macquarie Online Dictionary is 'of substantial import
or much consequence'.?®®

286.2 Similarly, the Shorter Oxford Dictionary (Fifth Edition) defines 'material' as 'serious, important;
of consequence'.

286.3 In the Tribunal's decision relating to the Port of Newcastle in 2016, the Tribunal noted that the

amendment to criterion (a) 'may require a more robust, rather than technical, measure of
whether access (or increased access) would promote competition in a dependent market. 2

287 Prior to the introduction of the 'material increase' threshold, the Tribunal in Re Sydney Airports observed
that it did not consider that the notion of 'promoting' competition in criterion (a) requires it to be satisfied
that there would be 'an advance in competition in the sense that competition would be increased', and that
it considered that the notion 'involves the idea of creating the conditions or environment for improving
competition from what it would be otherwise’. 2 Clearly this observation cannot be applied to the
interpretation of the current criterion (a), given it was made in circumstances where the legislation only
referred to 'would promote competition' rather than explicitly requiring the promotion of an increase in
competition that is material. The QCA would therefore err if it sought to solely apply the Re Sydney Airports
interpretation of criterion (a) and considered only whether declaration would create an enhanced
competitive environment, without having regard to the actual words of the legislation and the requirement
that it must be positively satisfied that declaration would promote a material increase in competition in a
market.

212 Trade Practices Amendment (National Access Regime) Bill 2005 - Explanatory Memorandum; Second reading speech - Trade Practices
Amendment (National Access Regime) Bill 2005. Similarly, the Explanatory Notes to the Motor Accident Insurance and Other Legislation
Amendment Bill 2010 (Qld), which introduced the phrase 'material increase in' to criterion (a) in the QCA Act, noted that '[t]his will
prevent the declaration of services where only a trivial increase in competition is expected to result': Motor Accident Insurance and
Other Legislation Amendment Bill 2010 - Explanatory Notes at page 16. See also Application by Glencore Coal Pty Ltd [2016] ACompT 6 at
[85].

213 port of Newcastle Operations Pty Ltd v Australian Competition Tribunal and others (2017) 346 ALR 669 at [144].

214 Trade Practices Amendment (National Access Regime) Bill 2005 - Explanatory Memorandum; Second reading speech - Trade Practices
Amendment (National Access Regime) Bill 2005, Productivity Commission Inquiry Report, National Access Regime, No. 66, 25 October
2013, page 170.

215 Consistent with the explanatory material from the legislative changes that introduced the materiality threshold described above, case
law has referred to 'material' as meaning 'non-trivial': see, for example, Application by Glencore Coal Pty Ltd [2016] ACompT 6 at [106]
and Port of Newcastle Operations Pty Ltd v Australian Competition Tribunal and others (2017) 346 ALR 669 at [144]. 'Non-trivial' is
defined in the Macquarie Online Dictionary as 'significant and problematic'.

216 Application by Glencore Coal Pty Ltd [2016] ACompT 6 at [86]. The Tribunal similarly noted at [106] that '[w]hile the counterfactual
character of the exercise to be undertaken may not have changed, the qualitative assessment involved has plainly changed'.

217 Re Sydney Airports Corp Ltd [2000] ACompT 1 at [106].
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Competition
288 The reference to 'competition' in criterion (a) is a reference to workable or effective competition.2*®

289 As observed by the Australian Competition Tribunal in the Fortescue case, if a dependent market is already
workably or effectively competitive, improved access is unlikely to promote a material increase in
competition and thus criterion (a) will not be satisfied.?'° The Productivity Commission's 2013 inquiry into
the National Access Regime similarly observed that '[t]he test should not be satisfied where there is already
effective competition in dependent markets because declaration would be unlikely to promote a material

increase in competition'.?%°

290 A market has been said to be effectively or sufficiently competitive if it 'experiences at least a reasonable
degree of rivalry between firms each of which suffers some constraint on their use of market power from
competitors (actual and potential) and from customers.' 22! Further detail as to the meaning of concept of
effective competition is set out in section 2.2.6 of the HoustonKemp Report on (a).

291 It is well established that a key factor in assessing whether declaration would promote a material increase
in competition in a dependent market is whether the access provider has market power that could be used
to adversely affect competition in the dependent market(s).?? If a service provider is unable to exercise
market power in a dependent market, then declaring the service so as to provide an enforceable
mechanism to determine the terms and conditions of access to the service would not promote competition
or efficiency in that market. ??® This is consistent with the QCA Issues Paper, which indicates that a
determination of whether criterion (a) is satisfied requires an assessment of the extent to which the service
provider would have the ability and incentive to exercise market power so as to adversely affect
competition in a dependent market, and the constraints on such ability or incentive. 22*

292 The NCC Guide to Declaration states that there are a number of ways the use of market power in the
provision of the service for which declaration is sought by a service provider may adversely affect
competition in a dependent market, and provides the following examples: 2%

° a service provider with a vertically related affiliate may engage in behaviour designed to leverage its
market power into a dependent market to advantage the competitive position of its affiliate

. where a service provider charges monopoly prices for the provision of the service, those monopoly
prices may suppress demand or restrict entry or participation in a dependent market, and/or

° explicit or implicit price collusion in a dependent market may be facilitated by the use of a service
provider’s market power. For example a service provider’s actions may prevent new market entry
that would lead to the breakdown of a collusive arrangement or understanding or a service provider’s

218 Section 69E of the QCA Act (object of Part 5), which refers to promoting effective competition; NCC, Declaration of Services - A guide to
declaration under Part IlIA of the CCA, April 2018, page 32.

213 |n the matter of Fortescue Metals Group Limited [2010] ACompT 2 at [1068], where the Tribunal stated that 'if a dependent market is
already effectively competitive, intervention is not called for. That is, we read criterion (a) as having no application to a market which is
effectively competitive'.

220 productivity Commission Inquiry Report, National Access Regime, No. 66, 25 October 2013, page 172.

221 Application by Chime Communications Pty Ltd (No 2) [2009] ACompT 2 at [48], cited in In the matter of Fortescue Metals Group Limited
[2010] ACompT 2 at [1051].

222 \firgin Blue Airlines Pty Limited [2005] ACompT 5 at [156]; Re Duke Eastern Gas Pipeline Pty Ltd (2001) 162 FLR 1; [2001] ACompT 2 at
[116]; NCC, Declaration of Services - A guide to declaration under Part IlIA of the CCA, April 2018, pages 33-34.

223 NCC, , Declaration of Services - A guide to declaration under Part IlIA of the CCA, April 2018, page 33.

224 QCA Issues Paper at [4.2.1]. DBCTM notes that the factors set out in section 4.2.1 of the Issues Paper are not the only factors relevant to
this assessment. For example, in addition to competition faced as a result of substitute terminals, the countervailing power of
participants in the dependent markets and the lack of vertical integration, other factors that are relevant (as set out in this submission)
include the access framework that would apply in the future without declaration, the threat of regulation and DBCTM's lease
arrangements with the Queensland Government.

225 See NCC, Declaration of Services - A guide to declaration under Part IlIA of the CCA, April 2018, pages 33-34.
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293

294

295

4.3

296

297

298

market power might be used to ‘discipline’ a market participant that sought to operate
independently.

The NCC has also observed that 'while access or increased access may change the distribution of gains
between parties to a vertical production process, this is hot what is required to satisfy criterion (a)'.%?® That
is, a change in price which changes the distribution of gains, but does not affect the volume or quality of
output, does not satisfy criterion (a).

Based on the above, key ways in which access as a result of declaration may promote competition in a
dependent market are:

294.1 By constraining the ability of a service provider with a vertically related affiliate from engaging
in behaviour designed to leverage its market power into a dependent market to advantage the
competitive position of its affiliate;

294.2 By preventing collusion in a dependent market if it encourages entry in that market; and/or

294.3 By preventing the charging of monopoly prices that suppress demand or restrict entry or
participation in a dependent market.

Further, economic principles and previous NCC and Tribunal declaration decisions establish that an increase
in competition in a market leads to higher volumes and/or increased quality being supplied in that market,
and therefore the volume and/or quality of output supplied in a dependent market must be expected to
increase in order for access to a service to promote a material increase in competition in that dependent
market.??’ In this regard, significantly:

In the Port of Newcastle case, the Tribunal assessed whether there would be an impact on competition in the primary
dependent market based on whether there would be a reduction in coal production, concluding that 'either a price

rise would have an impact on coal export volumes ... or it would not, in which case the claim of any competitive impact

is seen to be empty'. 2?8

Access available on reasonable terms without declaration

An assessment of whether access to the DBCT service as a result of a declaration would promote a material
increase in competition in a dependent market requires a comparison between the future with the DBCT
service declared, and the future without the DBCT service declared (with access to the service on the terms
that would apply if the service was not declared). The terms of access that would apply if the DBCT service
is not declared are therefore a fundamental factor that must be taken into account in considering the likely
future without declaration. If there are no material changes to access or use of the DBCT service (and
therefore throughput and/or the quality of the service provided) with and without declaration, declaration
could not promote a material increase in competition in a dependent market.

DBCTM has developed an open access framework to apply in the future without declaration that provides
access on reasonable terms without declaration. The access arrangements that will apply without
declaration, as set out in the Access Framework attached at Appendix 1 and Appendix 3 and pricing
framework attached at Appendix 7, mean that there will be no difference in the level of throughput at DBCT
with and without declaration.

As evidenced in the HoustonKemp Report on (a), the pricing framework that DBCTM will apply in the future
without declaration will mean that:

226 NCC, Final recommendation - Declaration of the shipping channel service at the Port of Newcastle, 2 November 2015 at [4.78].
227 Sections 2 and 3 of HoustonKemp Report on (a)
228 Application by Glencore Coal Pty Ltd [2016] ACompT 6 at [137] and [155].
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298.1 Declaration of the DBCT service would not give rise to increases in output from any mine as
compared to the output that would arise if the DBCT service was not declared, and would also
not give rise to changes in the use of any coal terminal or railway facility. 2%

298.2 The promotion of a material increase in competition in a dependent market requires that the
structure of the market or conduct of firms is changed in a way that can be expected to bring
about a material enhancement of the competitive process, and the volume and/or quality in
that market to increase.?° Given declaration will not affect the volumes of coal produced or
sold into the coal export market (or markets), declaration will not promote a material increase
in competition in that market. As the volumes supplied in each of the other dependent markets
depend on the volumes in the coal export market, it follows that they will also not change as a
result of declaration and that declaration will therefore also not promote a material increase
in competition in those markets.

Mechanisms to ensure access
299 The QCA Issues Paper notes (at section 4.1.1) that:

Part of staff's proposed approach is to examine whether there are any mechanisms or contractual
arrangements which would operate to ensure access to the services, on reasonable terms, other
than as a result of declaration, and the nature of those arrangements. Such mechanisms or
arrangements could be relevant in any comparison of the future state of competition in a
dependent market with and without the declaration.

... Staff's preliminary view is that such access agreements would be relevant to the QCA's
assessment if they would result in access being provided on reasonable terms, even if the
declaration had expired

300 The Access Framework that DBCTM will apply in the future without declaration, and DBCTM's existing user
agreements, must form the basis of the QCA's assessment of criterion (a).

301 DBCTM's existing user agreements set out the terms of access for existing users and are often described as
‘evergreen' as they are able to be extended at the option of the user. Accordingly, existing users will have
the option to extend their agreements and continue to access the Terminal based on the terms of access
and volumes set out in those agreements.

302 The agreements also provide for regular reviews of the method of calculating charges based on negotiation
between DBCTM and the user, and a dispute resolution mechanism for the determination of charges.
Existing user agreements provide a process for negotiation of charges (as well as good faith negotiations
for any other amendments as a result of changed circumstances following an agreement revision date) and,
in the event agreement cannot be reached, arbitration. The Access Framework will also provide an access
framework that is consistent with the current access undertaking, which will assist in ensuring the
continuation of existing user agreements and providing certainty for users and access seekers.

303 Contracted tonnages under existing user agreements currently make up approximately 80Mtpa or 94% of
DBCT's current capacity of 85Mtpa. Based on the potential ability to expand DBCT capacity to up to
102Mtpa (as set out in DBCTM's Master Plan?3! and discussed in the criterion (b) section of this submission)
and DBCTM's current contract profile, this means that 22Mtpa (being the additional expanded capacity of
17Mtpa plus DBCT's current uncontracted tonnage of 5Mtpa) would not be covered by existing
arrangements if existing users choose to extend existing agreements.

223 HoustonKemp Report on (a), Section 4
230 HoustonKemp Report on (a), Section 3.3
231 Appendix 19 2018 DBCT Master Plan
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For access seekers, the Access Framework, attached at Appendix 1 and Appendix 3, provides a binding and
enforceable framework for the negotiation and provision of access. The Access Framework will be binding
and enforceable through an irrevocable deed poll mechanism (described further below) and therefore
constitutes the terms of access that the QCA must apply for the future without declaration. A summary of
the pricing framework to be incorporated into the Access Framework and Standard Access Agreement is
attached at Appendix 7. The drafting to give effect to the pricing framework is being developed, and DBCTM
will provide the QCA with a revised version of the Access Framework and Standard Access Agreement that
incorporates that drafting shortly. However, DBCTM considers that the material provided with this
submission provides sufficient detail for the purposes of assessing criterion (a).

The Access Framework provides a balanced approach to the provision of access and a framework (based
on a negotiate/arbitrate model) to manage access negotiations in an efficient and transparent manner. To
provide certainty for access seekers and access holders, the Access Framework is based on the current
DBCTM access undertaking and Standard Access Agreement, with changes necessary to reflect the different
circumstances if the DBCT service is not declared (such as that the QCA's role in access disputes under Part
5 of the QCA Act only applies to declared services). The objective of the Access Framework has also been
specified to be consistent with the object of Part 5 of the QCA Act.

A summary of the Access Framework is set out in Box 1 below. A version of the Access Framework
(comparing the new Access Framework with the version of the current access undertaking submitted to
the QCA as part of the 2018 Modification DAAU) is attached at Appendix 2. A version of the DBCT Access
Agreement (comparing the new Standard Access Agreement with the current standard user agreement) is
attached at Appendix 4. As demonstrated in Appendix 2, minimal changes have been made to the current
access undertaking in the Access Framework. A table setting out the rationale for all of the changes is set
out in Appendix 6 in order to assist stakeholders to understand the basis for the changes.

Box 1 - Summary of the DBCT Access Framework

The Access Framework is proposed to take effect from 9 September 2020, when the current DBCT access
undertaking expires (Current Undertaking).

The Access Framework is based on the Current Undertaking, with changes having been made to the Current
Undertaking in order to reflect that DBCT will, from 9 September 2020, no longer be declared under the QCA Act.
However, the Access Framework is substantively the same as the Current Undertaking and access seekers and users
will continue to have the substantive rights they have under the Current Undertaking. The most significant change
from the Current Undertaking is how an arbitrator will determine the terminal infrastructure charge (TIC) in the
event of a dispute. Otherwise access seekers retain all existing rights to access. Effectively following the expiry of
declaration, DBCT will continue to be ‘regulated’ in substantively the same way as under the Current Undertaking.

A number of consequential amendments are made to the Current Undertaking to reflect that the services provided
by DBCT are no longer declared and therefore the QCA has no ongoing role in the regulation of access at the
Terminal. These consequential changes include:

e  Objectives of Framework - An overriding objective for the Access Framework has been introduced. The
objective is to "promote the economically efficient operation of, use of and investment in, the Terminal, with
the effect of promoting effective competition in upstream and downstream markets" (and is taken from
section 69E of the QCA Act).

e Review and amendment mechanisms - All review and amendment mechanisms relating to the Access
Framework have been relocated to the deed poll under which the Access Framework is to be applied. This is a
consequence of the mechanism which ensures the Access Framework is enforceable against DBCTM.

e Determinations of the QCA - All references to the QCA being the oversight body of the services that DBCT
provides to access holders, access seekers and others have been removed. Under the Current Undertaking, the
QCA operates both as an adjudicator of disputes and as an independent expert in certain situations. Under the
Access Framework, those roles will be performed instead by an independent arbitrator or an independent
expert appointed under, and in accordance with, the Access Framework.
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Terms of the DBCT Access Framework

307 The Access Framework maintains the open access approach contained under the current access
undertaking. A Framework Objective has been included in the Access Framework that is consistent with the
object of Part 5 of the QCA Act, being to promote the economically efficient operation of, use of and
investment in, the Terminal, with the effect of promoting effective competition in upstream and
downstream markets.

308 To ensure consistency and continuity, the Access Framework also maintains:

308.1 Negotiate/arbitrate model: A negotiate/arbitrate model, which provides a right for access
seekers to negotiate access and a binding dispute resolution mechanism if a dispute arises in
relation to such negotiations.

308.2 Operation and maintenance provisions: Terms relating to the Operator and Operation &
Maintenance Contract contained in section 3 of the current access undertaking.

308.3 Services: The obligation for DBCTM to provide the Services at the Terminal in accordance with
the Access Framework consistent with section 4 of the current access undertaking.

308.4 Negotiation framework: The process under section 5 of the current access undertaking for
access negotiations, including detailed access request and negotiation processes and
reasonable timeframes for such processes (subject to amendments necessary to reflect that
the service would not be declared so the QCA will not have an approval, determination or
dispute resolution role and price rulings and disputes will be determined by an independent
expert or arbitrator, and consequential changes based on changes relating to pricing discussed
below). The Access Framework also maintains the general requirement for DBCTM to take all
reasonable steps to progress each access application and any negotiations to develop an access
agreement with an access seeker in a timely manner and will complete each relevant step as
soon as is practicable.

308.5 Terminal Regulations: The current requirements relating to compliance with the Terminal
Regulations and process for amending the Terminal Regulations under section 6 of the current
access undertaking (save that an independent expert will perform the functions that the QCA
previously performed).

308.6 Confidentiality: The current requirements relating to confidentiality of information under
section 8 of the current access undertaking (with amendments to reflect that an independent
expert or arbitrator will perform the functions that the QCA previously performed).

308.7 Ring-fencing: The ring-fencing arrangements in section 9 of the current access undertaking,
other than that Trading SCB (the supply chain business in the Brookfield Group that engages in
the trading of secondary capacity at DBCT) is no longer specifically referred to as DBCTM will
close that business prior to the expiry of declaration to address any potential perceived vertical
integration concerns relating to that business. The ring-fencing arrangements include
restrictions on DBCTM and its related bodies corporate owning or operating a supply chain
business in a market related to the Terminal, and require that DBCTM will not engage in
conduct for the purpose of preventing or hindering an access holder's or access seeker's access
or unfairly differentiate between access seekers, access holders or rail operators.

308.8 Reporting: Requirements for DBCTM to report on matters relating to compliance with the
Access Framework and service quality key performance indicators for the Terminal consistent
with section 10 of the current access undertaking.

308.9 Expansions: An arbitrator will be appointed (rather than the QCA) to determine whether an
expansion will result in socialised or differentiated pricing. The principles to be applied in such
a determination will be similar to the expansion pricing principles in the current access
undertaking, but it will be clarified that the arbitrator will also be required to give consideration
to the financeability of any proposed expansion pricing arrangement (including, in particular,
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by reason of the risk of differentially priced access holders switching between high- and low-
priced terminal capacity that otherwise has identical functionality). The retained provisions
include general obligations to accommodate capacity and Terminal capacity expansions,
consistent with the current access undertaking.

308.10 Standard Access Agreement: The requirement for a Standard Access Agreement as a guide for
negotiations in section 13 of the current access undertaking, and the ability for an access seeker
to require that the access agreement be in all material respects consistent with the Standard
Access Agreement. The form of the Standard Access Agreement in the Access Framework is
materially consistent with the current Standard Access Agreement that is included as Schedule
B to the current access undertaking, with necessary changes made to reflect the fact that the
services provided by DBCT would no longer be declared and therefore that the QCA would have
no ongoing role in the regulation of access at the Terminal.

308.11 Whole of supply chain efficiency: The requirement for DBCTM to engage with other
stakeholders to develop and implement mechanisms to improve the overall efficiency of the
Dalrymple Bay Coal Chain under section 14 of the current access undertaking. The Deed Poll
also provides that, if DBCTM and each Access Holder reach agreement on mechanisms to
improve the overall efficiency of the Dalrymple Bay Coal Chain and subject to clause 8 of the
Deed Poll, DBCTM will consult with the access holders regarding the amendment(s) to the
Access Framework reasonably required to implement the agreed mechanisms (to the extent
relevant to the Services, the Terminal or the Access Framework) and will amend the Access
Framework accordingly, consistent with section 14.2 of the current access undertaking.

308.12 Master plans: Provisions relating to Terminal and System master planning under section 15 of
the current access undertaking (with amendments to reflect that an independent expert or
arbitrator will perform the functions that the QCA previously performed).

308.13 Dispute resolution: The ability for disputes under the Access Framework to be referred to an
independent expert and provisions relating to such expert determination under section 17 of
the current access undertaking. The Access Framework also provides for some disputes to be
referred to arbitration in accordance with the Resolution Institute Arbitration Rules and
Commercial Arbitration Act 2013 (Qld), rather than disputes being referred to the QCA. The
dispute resolution provisions in the Access Framework are consistent with standard
commercial practice and principles under the current access undertaking and QCA Act, which
will ensure that any disputes are effectively and fairly resolved.

309 In relation to pricing, the Access Framework will provide for the terminal infrastructure charge (TIC) to be
agreed between DBCTM and each user. For example, pricing can be agreed as DBCTM and the user see fit
and for as long as they see fit.

310 Failing agreement, access will be provided pursuant to a Standard Access Agreement that forms part of the
Access Framework.

311 As set out in the pricing framework paper in Appendix 7, if an access seeker or access holder and DBCTM
cannot agree the TIC to apply in a 5 yearly period (‘the Pricing Period'), the Access Framework and Standard
Access Agreement will provide for either party to refer the dispute to arbitration. The Access Framework
and Standard Access Agreement will provide that the arbitrator must determine a TIC that, in all
circumstances:

311.1 reflects the price that would be agreed between a willing but not anxious buyer and a willing
but not anxious seller of coal handling services for mines that are proximate to the Port of Hay
Point;

311.2 is not less than the floor price, being that which would have prevailed had a QCA-administered

regime continued to be applied; and

311.3 is not greater than the ceiling price, being the highest price at which coal volumes served at
DBCT would be the same as if the floor price applied — with this assessment being made without
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reference to any contractual limitations on volumes that are able to be delivered to DBCT or
any other coal terminal.?32

312 The Access Framework and Standard Access Agreement will also provide for the following pricing
arrangements:

312.1 5 year pricing period: The TIC to be set for a five yearly Pricing Period that has the same
timetable across all users. This effectively replaces the current arrangement, whereby the TIC
is determined for a series of five yearly periods, by means of the QCA-approved access
undertaking.

312.2 Regular reviews: The TIC is able to be reviewed with effect from the start of each Pricing Period,
with this review triggered at the absolute discretion of either party.

312.3 Review Event adjustments: Consistent with the current approach to pricing at DBCT, the
Standard Access Agreement will provide for the TIC to be adjusted if a 'Review Event' occurs.
For example, the TIC will be adjusted in relation to changes in tonnage, non-expansion capex
and in the event of a socialised expansion.

3124 Review Event adjustments subject to a floor and ceiling: Notwithstanding the application of
any of the above potential Review Event adjustments to the TIC and the annual non-expansion
capex adjustment, in no circumstances shall the combined application of these adjustment
factors cause:

3124.1 the TIC to exceed the ceiling price applicable for that year; or
312.4.2 the TIC to fall below the floor price applicable for that year.

3125 Annual CPI escalation: The TIC applicable in a Pricing Period will increase at the start of each
financial year by the change in the consumer price index in the previous year (or nearest period
of one year for which the change in the consumer price index is available).

313 The ceiling price (Ceiling TIC) will ensure that the TIC will be no higher than the highest price at which the
volume of coal throughput at DBCT would be the same as it would be at the floor price (Floor TIC). This will
be achieved in the Access Framework by specifying that the ceiling price must be derived as follows:

313.1 The Ceiling TIC is the highest TIC for which:

313.1.1 the forecast annual production from mines that prefer to handle their coal at DBCT
where that TIC applies;

is no less than:

313.1.2 the forecast annual production from mines that prefer to handle their coal at DBCT
where the Floor TIC applies.

313.2 A mine will prefer to handle its coal at a coal terminal if:

313.2.1 the mine's production is technically capable of being delivered to the coal terminal
in that the mine is connected to that terminal by rail;

313.2.2 this maximises its profits; and
313.2.3 this delivers a profit of at least zero;
where:
313.2.4 profits are calculated on a per tonne basis as:

(a) the FOB coal price;

232 For the avoidance of doubt, the ceiling price may not be less than the floor price
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less

(b) mine costs, being the sum of operating costs, royalty payments,
depreciation and a reasonable return on the capital costs of developing
and operating the mine;

(c) rail transport charges for delivering coal to the coal terminal; and

(d) applicable infrastructure and handling charges for using port infrastructure
including the coal terminal;

313.2.5 miners make terminal usage decisions without reference to any contractual
limitations on volumes able to be delivered to DBCT or any other coal terminal; and

313.2.6 the volumes of coal that miners prefer to deliver to any other coal terminal must
not, when aggregated, exceed the capacity expected to be available at that
terminal.

314 As set out in the HoustonKemp Report on (a), the pricing terms in the Access Framework ensure that:

314.1 the TIC can be no lower than would apply if DBCT was to be declared; and

314.2 the TIC can be no higher than the highest price at which the utilisation of DBCT is the same as
it would be at the floor price.

315 HoustonKemp therefore concludes that the direct effect of the pricing framework is that use of DBCT is the
same at all values of the TIC within this floor and ceiling range. %33

316 Further, any changes in the charges that might follow the expiry of declaration will not affect economic
efficiency but rather just the distribution of coal-export rents between users and DBCTM. The mutual
dependency between DBCTM and users, and the provision for the TIC not to exceed the maximum price
that would be agreed to by a willing but not anxious buyer, ensures that outcomes under the pricing
framework will be consistent with those of commercial bargaining in the absence of regulation. As set out
in section 4.2 of the HoustonKemp Report on (a):

316.1 The pricing framework ensures that price is constrained such that the use of DBCT remains the
same with or without declaration

316.2 If the use of the DBCT service is allocatively efficient under declaration, then the mines that use
DBCT will be the same with and without declaration.

316.3 Consistent with the specifications of allocative efficiency set out in the HoustonKemp Report
on (a), HoustonKemp assumes that the regulatory regime applied by the QCA under declaration
gives effect (and would give effect, if declaration continued to be applied) to the object of Part
5 of the QCA Act and acts to promote the use of the DBCT service by mines that place the
highest value on its use.

316.4 It follows that, if the TIC applied at DBCT were to increase under the terms of DBCTM’s
proposed access framework — potentially as high as the ceiling price — then the mines that
utilise the DBCT service would be the same as those that would do so under declaration.
HoustonKemp explains that this must be the case because:

316.4.1 the access framework restricts the price ceiling so that the volumes served at DBCT
would be the same as if the floor price applied; and

316.4.2 if any mine were to cease its use of the DBCT service in response to higher prices
and be replaced by alternative volumes from another miner, this would imply that
the second miner placed a higher value on the DBCT service than the first — an

233 HoustonKemp Report on (a), Section 4.1
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outcome inconsistent with HoustonKemp's assumption that the administered
regime under declaration promotes allocative efficiency.

317 The DBCT Access Framework will therefore ensure that:

317.1 Access on reasonable terms and conditions would be available in the future without
declaration.

317.2 DBCTM would have no unilateral ability to change the terms of access (including pricing) in a
manner that would impact throughput at DBCT or adversely affect competition in dependent
markets.

Enforceability of DBCT Access Framework

318 To ensure that the Access Framework will be binding and enforceable, DBCTM has prepared an irrevocable
deed poll (Deed Poll) that confirms, for the benefit of the covenantees, that DBCTM will comply with the
terms of the Access Framework and prescribes how the Access Framework may be amended.

319 A summary of the Deed Poll is set out in Box 2 below. The full version of the Deed Poll is also attached to
this submission at Appendix 8.

Box 2 - Summary of Deed Poll

The Deed Poll will be signed by DBCTM in favour of the following third parties:

e  Access Seekers who have signed an Access Application Form or Access Renewal Form as set out at Schedule A
to the Access Framework or is a party to a Conditional Access Agreement (Confirmed Access Seekers);

e  Access Applicants;

e  Access Holders, including Access Holders as at the date of the Deed Poll and entities who become Access
Holders in the future;

e DBCT Holdings; and

e The State,

(together, Covenantees).
Pursuant to the terms of the Deed Poll, DBCTM covenants in favour of the Covenantees that, inter alia:

e it will not revoke or amend the Deed Poll during its Term;

e subject to certain rights relating to the amendment of the Access Framework, the Framework will remain in
effect for the Term;

e it will not amend the Framework Objective (which objective aligns with section 69E of the QCA Act), except
with the prior written consent of the State; and

e it can amend the Access Framework so long as the amendments promote the Framework Objective and that
when making any amendments it will have regard to the matters set out in sections 138(2) and 168A of the
QCA Act.

The Deed Poll is governed by the laws of the State of Queensland. Access Seekers and Access Holders may enforce
the terms of the Deed Poll against DBCT Management by bringing proceedings in the courts of Queensland (who
have exclusive jurisdiction to determine any disputes arising under the Deed Poll).

The nature of the Disputes which may arise under the Deed Poll will relate to:

e a purported revocation of the Deed Poll or the Access Framework; and / or
e any amendment(s) that DBCTM may make to the Access Framework pursuant to the terms of the Deed Poll.

The covenants that DBCTM provides in Deed Poll in favour of the Covenantees are conditional upon:

e damages not being a remedy for any breach of the Deed Poll; specific performance is the only appropriate
remedy; and

e the Access Seeker and/or Access Holders filing and serving any proceedings for an alleged breach of the Deed
Poll within 90 days of the date that the relevant amendments to the Access Framework were first published
on DBCT Management's website.
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321

322

323

The Deed Poll provides that DBCTM covenants in favour of specified covenantees that the Access
Framework will remain in effect for its Term (subject to the provisions of the Deed Poll) and that DBCTM
will not revoke or amend the Deed Poll during its Term. The specified covenantees are Access Seekers who
have signed an Access Application Form or Access Renewal Form as set out at Schedule A to the Access
Framework oris a party to a Conditional Access Agreement (‘Confirmed Access Seekers'), Access Applicants,
Access Holders, DBCT Holdings and the State.

The Deed Poll restricts amendments that may be made to the Access Framework by:

321.1 Requiring that amendments promote the Framework Objective (which is specified to be to
promote the economically efficient operation of, use of and investment in, the Terminal, with
the effect of promoting effective competition in upstream and downstream markets).

321.2 Including that DBCTM covenants in favour of the covenantees that it will not amend the
Framework Objective, except with the prior written consent of the State.

321.3 Requiring that DBCTM consult with Confirmed Access Seekers, Access Applicants and Access
Holders regarding any proposed amendments.

3214 Requiring DBCTM to have regard to specified matters when considering amendments to the
Access Framework, which are consistent with the matters that the QCA is required to have
regard to when assessing a draft access undertaking under section 138 and 168A of the QCA
Act, namely:

32141 the legitimate business interests of DBCT Holdings in its capacity as the owner of
the Terminal;

321.4.2 the legitimate business interests of DBCTM in its capacity as the operator of the
Terminal;

321.4.3 the public interest, including the public interest in having competition in markets
(whether or not in Australia);

32144 the interests of Confirmed Access Seekers and Access Applicants, including
whether adequate provision has been made for compensation if the rights of
Access Holders are adversely affected;

321.4.5 the effect of excluding existing assets for pricing purposes;
321.4.6 the following pricing principles in relation to the price of access to the Terminal:

(a) the price should generate expected revenue for the Terminal that is at least
enough to meet the efficient costs of providing access to the Terminal and
include a return on investment commensurate with the regulatory and
commercial risks involved;

the price should allow for multi-part pricing and price discrimination when it aids
efficiency;

the price should not allow DBCTM to set terms and conditions that discriminate in
favour of the downstream operations of DBCTM or a related body corporate
of DBCTM, except to the extent the cost of providing access to other operators
is higher; and

the price should provide incentives to reduce costs or otherwise improve
productivity.

The Deed Poll provides for disputes arising in relation to the Deed Poll to be determined by the courts of
Queensland, and for specific performance as a remedy.

The Deed Poll also provides for a situation in which the ownership of the Terminal is transferred, by
providing that, if the legal or equitable ownership of the Terminal is to be transferred to another person
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after the date of the Deed Poll, DBCTM will require the transferee (as a condition of the transfer) to make
a Deed Poll in identical terms to the Deed Poll.

Reasonableness of terms and conditions

324

325

326

327

328

329

Criterion (a) refers to access being available on 'reasonable terms and conditions' as a result of declaration.
The Access Framework ensures that access would also be available on reasonable terms and conditions
without declaration, so that there is no relevant difference with and without declaration.

The reasonableness of the terms and conditions is demonstrated by the consistency of the Access
Framework with all material aspects of the current access undertaking. Although the QCA's role in
considering whether the DBCT service should be declared is not to undertake a detailed or clause by clause
assessment of the Access Framework as it would in reviewing and approving access undertakings under the
QCA Act, the consistency of the Access Framework with the current access undertaking demonstrates the
reasonableness of the terms.

In addition, as summarised in the table in Appendix 5, the Access Framework conforms with the principles
set out in clause 6 of the CPA (which are applied by the NCC and relevant Minister when assessing whether
a State or Territory access regime should be certified as effective under the CCA). Although the Access
Framework would not be a 'State or Territory access regime' for the purposes of the certification provisions,
Appendix 5 demonstrates that the Access Framework conforms with the CPA principles, which reinforces
the effectiveness and reasonableness of the Access Framework.

The approach taken by the NCC in deciding whether to recommend that an access regime be certified as
an effective access regime is to treat each principle as a guideline rather than a binding rule (pursuant to
section 44DA of the CCA) and not apply a 'binary test of compliance'.®* The NCC recognises that 'a range
of regulatory arrangements are capable of delivering efficient outcomes'.?> For example, in its assessment
of whether the DBCT access regime should be certified in 2011, the NCC observed:2%®

the process of certification does not involve an assessment of whether the access regime is
‘optimal’ and ... certification does not require that the particular regime provides the most effective
means of achieving efficient access outcomes. Rather, certification requires assessment only that
the particular regime satisfactorily addresses the clause 6 principles and accords with the objects
of Part llIA.

A similar approach is appropriate in assessing whether access would be available on reasonable terms
without declaration. As noted above, the reasonableness and effectiveness of the Access Framework is
highlighted by its conformity with the CPA principles, as set out in more detail in Appendix 5.

For example, the negotiate/arbitrate model in the Access Framework is consistent with the principles in
the CPA that:

329.1 Wherever possible third party access to a service provided by means of a facility should be on
the basis of terms and conditions agreed between the owner of the facility and the person
seeking access (clause 6(4)(a));

329.2 Where such agreement cannot be reached, Governments should establish a right for persons
to negotiate access to a service provided by means of a facility (clause 6(b));

329.3 Any right to negotiate access should provide for an enforcement process (clause 6(4)(c)); and

234 NCC, Certification of State and Territory Access Regimes: A guide to Certification under Part IlIA of the CCA, December 2017, at [3.3].

235 NCC, Certification of State and Territory Access Regimes: A guide to Certification under Part IlIA of the CCA, December 2017, at [3.3].

236 NCC, Final recommendation - DBCT Access Regime Application for certification under s 44M of the Trade Practices Act 1974 (Cth), 10
May 2011 at [4.12].
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331
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333

334

3294 Where the owner and a person seeking access cannot agree on terms and conditions for access
to the service, they should be required to appoint and fund an independent body to resolve
the dispute, if they have not already done so (clause 6(4)(g)).

The Access Framework also provides for pricing to be determined by an arbitrator, in circumstances where
parties are unable to reach an agreed price. The pricing decisions of an arbitrator are subject to a price
ceiling. As evidenced in the HoustonKemp Report on (a), such a ceiling ensures that price would be capped
at a level such that declaration of the DBCT service would not result in a change in throughput at DBCT,
relative to the outcome that would apply without declaration.

More generally, the guidance given to the arbitrator in determining a price will ensure outcomes that are
consistent with the pricing principles specified in the CPA, which require that access prices be set so as to:

331.1 generate expected revenue for a regulated service or services that is at least sufficient to meet
the efficient costs of providing access to the regulated service or services and include a return
on investment commensurate with the regulatory and commercial risks involved;

331.2 allow multi-part pricing and price discrimination when it aids efficiency;

331.3 not allow a vertically integrated access provider to set terms and conditions that discriminate
in favour of its downstream operations, except to the extent that the cost of providing access
to other operators is higher; and

3314 provide incentives to reduce costs or otherwise improve productivity.

The pricing framework under the Access Framework will ensure that access prices comply with these
objectives because:

332.1 pricing decisions are subject to a price floor that accords with the approach that would
otherwise have been adopted by the QCA, which itself operates by reference to a near identical
‘expected revenue’ pricing objective;

332.2 multi-part pricing and price discrimination will not be prevented, although application of the
‘willing but not anxious’ buyer/seller principle is likely to mean that arbitrated price outcomes
will have close regard to the price paid in arms’ length transactions for similar services;

332.3 since DBCT is not a vertically integrated access provider, the third CPA pricing principle set out
above is not applicable; and

3324 since prices will only be set by reference to DBCT’s costs if they are set at the price floor, DBCT’s
incentives to reduce costs and or otherwise improve productivity will be even stronger than is
presently the case.

The constraints on DBCTM outlined further below, including competition with other terminals and the
threat of the reinstatement of heavy handed regulation, will also ensure that DBCTM would not have the
ability or incentive to hinder access or offer access on terms that are not reasonable.

Therefore, the Access Framework will ensure that there could be no promotion of a material increase in
competition in a dependent market in the future with declaration compared to the future without
declaration.
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4.4

335

336

Competition in dependent markets

As set out above, there will be no difference in the volume of coal throughput or the quality of services
provided at DBCT in the future with declaration and the future without declaration, and therefore access
as a result of the continued declaration of the DBCT service would not promote a material increase in
competition in any market.

Although DBCTM considers that this establishes that criterion (a) is not satisfied regardless of how
dependent markets are defined, DBCTM has also identified the relevant upstream and downstream
markets in this section of the submission and demonstrates why declaration will not promote a material
increase in competition in any of those markets. DBCTM also engaged HoustonKemp to identify the
relevant dependent markets and assess whether access to the DBCT service as a result of the declaration
of the service would promote a material increase in competition in any of those markets (refer
HoustonKemp Report on (a)).

Relevant dependent markets

337

338

339

Criterion (a) requires consideration of markets other than the market for the service, which are commonly
referred to as dependent markets. %’

For the purposes of criterion (a), a market is a market in Australia or a foreign country. A market for goods
or services includes the goods or services and other goods or services that are able to be substituted for,
or are otherwise competitive with, those first-mentioned goods or services (section 71 of the QCA Act). The
concept of a market is described in the case of Re Queensland Co-Operative Milling Association Ltd (1976)
8 ALR 481 as:**®

... the area of close competition between firms or, putting it a little differently, the field of rivalry
between them ... Within the bounds of a market there is substitution — substitution between one
product and another, and between one source of supply and another, in response to changing
prices.

Dependent markets in the coal export supply chain have recently been considered by the NCC and the
Tribunal in the Port of Newcastle matter. The Port of Newcastle matter and the conclusions of the NCC and
the Australian Competition Tribunal are highly probative due to the fact that both that matter and this
matter are in relation to bulk coal export supply chains. In its final recommendation regarding the
declaration of the shipping channel service at the Port of Newcastle in 2015, although the NCC did not
consider it necessary to precisely define the relevant markets, the NCC considered the following dependent
markets proposed by the applicant for declaration (Glencore):?*°

339.1 a coal export market;

339.2 markets for the provision of shipping services, involving shipping agents and vessel operators;
339.3 markets for the acquisition and disposal of exploration and/or mining authorities;

3394 markets for the provision of infrastructure connected with mining operations, including rail,

road, power and water; and

339.5 a market for specialist services such as geological and drilling services, construction, operation
and maintenance.

237 Section 76(2)(a) of the QCA Act; NCC, Final recommendation - Declaration of the shipping channel service at the Port of Newcastle, 2
November 2015 at [4.47].

238 Re Queensland Co-Operative Milling Association Ltd (1976) 8 ALR 481 at 517. See also In the matter of Fortescue Metals Group Limited
[2010] ACompT 2 at [1015].

239 NCC, Final recommendation - Declaration of the shipping channel service at the Port of Newcastle, 2 November 2015 at [4.53]-[4.71].
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340 The NCC also considered whether there was a separate market for the financing of coal projects in the
Hunter Valley, but was not satisfied that there is such a separate market or that the evidence enabled it to
conclude that the market is as narrowly defined as contended by the applicant.?*

341 Consistent with the NCC's position in the Port of Newcastle case, DBCTM does not consider that it is
necessary to precisely define the relevant markets or geographic boundaries of the relevant market to
establish that declaration will not promote a material increase in competition in any of the dependent
markets. Based on the precedent in the Port of Newcastle matter and the expert opinion of HoustonKemp
regarding the relevant dependent markets set out in the HoustonKemp Report on (a), DBCTM submits that
the relevant dependent markets for the purposes of the criterion (a) assessment in respect of DBCT are the
markets for:

341.1 Export of coking coal (the geographic dimension of which DBCTM considers is at least as wide
as the Asia-Pacific region and more likely wider);

341.2 Export of thermal coal (the geographic dimension of which DBCTM considers is at least as wide
as the Asia-Pacific region and more likely wider);

341.3 Specialist mining services, such as exploration services, equipment services, mining safety
services, mining technology services, construction services, project management and
machinery manufacturing;

341.4 Mining authorities;

341.5 Below rail services;

341.6 Coal haulage services;

341.7 Port services such as waste services, pilotage and towage;
341.8 Shipping agency services; and

341.9 Bulk shipping services.

342 The above markets are separate from the relevant market for the service (the market for coal handling
services for mines that are proximate to the Port of Hay Point).

343 DBCTM has set out above the markets that could be affected by declaration of the DBCT service. However,
the primary markets that are relevant are the coal export markets. As established in the HoustonKemp
Report on (a), the volumes supplied and/or quality of services provided in each of the other dependent
markets depend on the volumes in the coal export markets (which, as discussed above, will be the same
with or without declaration). This is also consistent with findings of the NCC and Tribunal in the Port of
Newcastle case. For example:

343.1 The Tribunal noted that '[i]f the impact of increased access on the coal export market is not
such as to satisfy the Tribunal that it would promote a material increase in competition in that
market, it is difficult to see how there would be the flow-on effects on the derivative

markets'.?*!

343.2 Similarly, the NCC's recommendation concluded that given the NCC's view that changes in the
charges for the service are unlikely to impact the primary activity of the production and sale of
coal, the NCC 'also considers that there would not be any flow-through effects in any related

market'.?*

344 To the extent that any submission seeks to establish that competition in a market that is not significant or
substantial will be affected (e.g. incidental markets or markets of secondary importance), the NCC's

240 NCC, Final recommendation - Declaration of the shipping channel service at the Port of Newcastle, 2 November 2015 at [4.63]-[4.64].
241 Application by Glencore Coal Pty Ltd [2016] ACompT 6 at [139].
242 NCC, Final recommendation - Declaration of the shipping channel service at the Port of Newcastle, 2 November 2015 at [4.106].
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remarks in the context of the Productivity Commission's 2013 review of the national access regime are
pertinent. The NCC acknowledged concerns that criterion (a) may be satisfied where the market in which
competition will be materially promoted is of limited size and importance, but considered that there is
minimal risk that a service would be declared where the only promotion of competition is in a trivial market.
The NCC noted that, in such a situation, criterion (f) [now criterion (d)] 'is unlikely to be satisfied because
the competitive benefits of access are likely to be outweighed by the costs of regulation'.?*?

345 The Productivity Commission also noted that, consistent with this, the Federal Court in the Pilbara rail case
indicated that the importance of the dependent market, relative to the costs of declaration, would likely
be considered under the public interest test in criterion (f) [now criterion (d)].?** The Federal Court stated
that: %%

It cannot be the case, for example, that a declaration of access must be made by the tribunal where
only a modest improvement in competition in a minor downstream or upstream market is likely to
ensue from access at great cost in the way of disruption to an incumbent’s operations...

No impact on competition in dependent markets

346 As outlined above, for criterion (a) to be satisfied, access as a result of declaration must promote a 'material
increase' in competition. A change in competition that is not material or significant cannot satisfy the
test.?% It is important to note that, although the DBCT service is currently declared, the test is not whether
declaration expiring would lessen or decrease competition. In order to recommend declaration of the
service, the QCA must be affirmatively satisfied that declaration would promote a material increase in
competition compared to the future without declaration.

347 To assess whether access (or increased access) to the DBCT service as a result of a declaration would
promote a material increase in competition in a dependent market, consideration must be given to whether
dependent markets are workably or effectively competitive and whether they would be so regardless of
declaration. It is well established that if a dependent market is already workably or effectively competitive,
improved access is unlikely to promote a material increase in competition and thus criterion (a) will not be
satisfied.?” The Tribunal has found, for example, that 'a market in which there is effective competition is
not one in which, relevantly, there can be the material increase in competition contemplated by criterion
(a).248

348 Further, as outlined in the section on the application and interpretation of criterion (a) above, key ways in
which access as a result of declaration may promote competition in a dependent market are: %

348.1 By constraining the ability of a service provider with a vertically related affiliate from engaging
in behaviour designed to leverage its market power into a dependent market to advantage the
competitive position of its affiliate;

348.2 By preventing collusion in a dependent market if it encourages entry in that market; and/or

243 NCC, Submission to Productivity Commission inquiry, 8 February 2013, page 21.

244 productivity Commission Inquiry Report, National Access Regime, No. 66, 25 October 2013, pages 169-170.

245 Pilbara Infrastructure Pty Ltd and another v Australian Competition Tribunal (2011) 277 ALR 282 at [111].

246 Trade Practices Amendment (National Access Regime) Bill 2005 - Explanatory Memorandum; Second reading speech - Trade Practices
Amendment (National Access Regime) Bill 2005; Productivity Commission Inquiry Report, National Access Regime, No. 66, 25 October
2013, page 170.

247 |n the matter of Fortescue Metals Group Limited [2010] ACompT 2 at [1068] ('if a dependent market is already effectively competitive,
intervention is not called for. That is, we read criterion (a) as having no application to a market which is effectively competitive';
Productivity Commission Inquiry Report, National Access Regime, No. 66, 25 October 2013, page 172 ('The test should not be satisfied
where there is already effective competition in dependent markets because declaration would be unlikely to promote a material
increase in competition'); NCC, Declaration of Services - A guide to declaration under Part llIA of the CCA, April 2018 at [3.25].

248 |n the matter of Fortescue Metals Group Limited [2010] ACompT 2 at [1084].

249 See, for example, NCC, Declaration of Services - A guide to declaration under Part IlIA of the CCA, April 2018, pages 33-34.
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348.3 By preventing the charging of monopoly prices that suppress demand or restrict entry or
participation in a dependent market.

349 In this case, the key issue is whether declaration could lead to increased output or volumes supplied (or
any change in quality) in a dependent market (through, for example, a reduction in barriers to entry or an
increase in participants in a dependent market). Economic principles and previous NCC and Tribunal
declaration decisions establish that an increase in competition in a market leads to higher volumes being
supplied and/or increased quality in that market, and therefore the volume supplied and/or quality in a
dependent market must be expected to increase in order for access to a service to promote a material
increase in competition in that dependent market.?°

350 In the Port of Newcastle case, for example, the Tribunal assessed whether there would be an impact on
competition in the primary dependent market based on whether there would be an impact on volumes in
the dependent market. In particular, the Tribunal assessed whether there would be a reduction in coal
production that would impact competition, concluding that 'either a price rise would have an impact on
coal export volumes ... or it would not, in which case the claim of any competitive impact is seen to be
empty'.?>! Both the NCC and the Tribunal also observed that it does not necessarily follow from an ability
to increase prices that there will be a reduction in coal production that impacts competition in a market. %2

351 The constraints on DBCTM's ability or incentive to exercise any market power (as detailed in section 4.5
below) further demonstrate that access as a result of declaration would not promote a material increase in
competition in any of the dependent markets.

Coal export markets

352 The markets for the export of coking coal and thermal coal to the Asia-Pacific region involve an
internationally-traded commodity with prices set by reference to international spot prices, and a significant
number of participants.?3

353 Both the NCC and Tribunal have found that the coal export markets are effectively competitive.?** In its
final recommendation regarding declaration of the shipping channel service at the Port of Newcastle in
2015, the NCC concluded:?*®

The Council also notes the comments by the Tribunal in Pilbara Tribunal that criterion (a) is not
concerned with markets that are already effectively competitive, and that if a dependent market is
already effectively competitive, then intervention is not called for (at [1068]). In this matter the
Council considers that a number of the dependent markets proposed are likely to be effectively
competitive —those described earlier involving coal export, bulk commodity shipping, and financing.
Adopting the Tribunal’s approach from Pilbara Tribunal, a finding that these markets are effectively
competitive would be sufficient to end the inquiry in relation to those markets. Even with further
consideration, the Council considers that the markets described above involving coal export,
shipping services and financing are likely to have a geographic scope beyond Australia, not

250 As detailed in Sections 2 and 3 of the HoustonKemp Report on (a)

251 Application by Glencore Coal Pty Ltd [2016] ACompT 6 at [137] and [155].

252 Application by Glencore Coal Pty Ltd [2016] ACompT 6 at [155]; NCC, Final recommendation - Declaration of the shipping channel service
at the Port of Newcastle, 2 November 2015 at [4.93]

253 NCC, Final recommendation - Declaration of the shipping channel service at the Port of Newcastle, 2 November 2015 at [4.57] and
[4.60]; Section 5.2 of HoustonKemp Report on (a)

254 NCC, Final recommendation - Declaration of the shipping channel service at the Port of Newcastle, 2 November 2015 at [4.105];
Application by Glencore Coal Pty Ltd [2016] ACompT 6 at [153]. Similarly, in In the matter of Fortescue Metals Group Limited [2010]
ACompT 2 at [1083] the Tribunal accepted that the seaborne iron ore market was effectively competitive based on its findings that any
attempt to give less or charge more by a major supplier would be constrained by the other major suppliers or by a combination of the
smaller firms (demand side substitution), and that action may lead to marginal mines coming online or additional ore being produced by
existing mines (supply side substitution)..

255 NCC, Final recommendation - Declaration of the shipping channel service at the Port of Newcastle, 2 November 2015 at [4.105].
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355

356

357

necessarily be limited to coal, and to include large numbers of supply and demand side participants.
Given this, on a future with and without basis, increased access to the service will not promote a
material increase in competition in any of these markets.

The relevant Minister in the Port of Newcastle case agreed with the NCC's view regarding the dependent
markets being effectively competitive, concluding that all of the recognised dependent markets are at least
workably competitive at present.?>® The Tribunal's subsequent review of the Minister's decision noted the
Minister's approach started with the finding that the dependent markets are 'workably competitive' at
present and agreed with that finding. >’

The Port of Newcastle case is significant precedent that supports DBCTM's view that the coal export
markets are effectively competitive and that access as a result of declaration will not promote a material
increase in competition in those markets. The QCA could only depart from such precedent if it had
unambiguous and substantial evidence that indicates that the NCC and Tribunal conclusions no longer
apply. In addition, there is no rational basis on which it could be said that the coal export markets are
effectively competitive only because the DBCT service is currently declared.

Further, the cost of coal terminal charges is a very small proportion of the price of coal exported from
Queensland. Therefore, even if there were changes to terminal charges, there would be no material impact
on competition in the coal export markets. 2>

This is acknowledged in question 7 of the criterion (a) questions in the QCA Issues Paper, which notes that
the proportion of the total product price that is reflected by the existing access price may be indicative of
the likely effect of declaration or lack thereof in dependent markets. The fact that coal terminal charges are
a small proportion of the price of coal was also recognised by the QCA in its Discussion Paper on Capacity
Expansion and Access Pricing for Rail and Ports in 2013, in which the QCA noted that: 2>

A further reason why, even prior to contracting, the behaviour of access buyers is in many cases
unlikely to differ significantly is that the cost of the access service makes up a small portion of the
price of coal. This is true whether an average cost-based price structure or a more complex price
structure such as a two-part tariff applies. For quite some time it appears that coal has been
providing high returns to coal miners. This being the case the access quantities demanded by access
buyers are unlikely to be greatly affected by the access price. In addition, where access buyers earn
substantial economic rents their demand for rail access is likely to be inelastic with respect to rail
and port access prices®. In these circumstances it is quite likely that the quantities of access
purchased would change little whether access was priced according to, say, a two-part tariff or an
average cost price. This suggests that there would be minimal adverse allocative efficiency effects
from different price structures that might be applied to long-term capacity contracts for rail and
port capacity in Queensland.

256 Mathias Cormann, Acting Treasurer, Decision and statement of reasons concerning Glencore Coal Pty Ltd's application for declaration of
the shipping channel at the Port of Newcastle, 8 January 2016.

257 Application by Glencore Coal Pty Ltd [2016] ACompT 6 at [153].

258 For example, in the NCC's Final recommendation - Declaration of the shipping channel service at the Port of Newcastle, 2 November
2015 at [4.96], the NCC noted that charges for the service in that case represented only a very small component of the overall cost of the
production and sale of coal for export from the Hunter Valley and that '[w]hile producers are undoubtedly sensitive to the charges, it is
difficult to conclude that changes to those charges (even changes materially above those that have been imposed to date) would have a
material impact on decisions that would affect competition in any relevant market, thus limiting the ability of PNO to adversely affect
competition in a dependent market'. Further, the NCC noted that 'it is difficult to see how such as small proportion of total costs would
make a material difference to the cost profile of a producer such as to have an effect on competition in any of the dependent markets (at
[4.98]). This factor was also considered by the Tribunal and Full Federal Court. For example, the Full Federal Court observed that
'Glencore had submitted that PNO's ability to increase prices in the future created uncertainty in the coal export market which was not
conducive to the promotion of competition. In response to that argument, the Tribunal said that that "uncertainty" was insignificant
compared with the other uncertainties facing coal producers. It seems to us that that conclusion was open to the Tribunal.": Port of
Newcastle Operations Pty Ltd v Australian Competition Tribunal and others (2017) 346 ALR 669 at [167].

259 QCA, Discussion Paper - Capacity Expansion and Access Pricing for Rail and Ports, April 2013 at page 9.
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358

359

8  For coal miners, for example: the total railing price of thermal coal from mine to port is thought

to be less than $10 per metric tonne. Below rail costs are approximately $3 to $4 per metric
tonne. The port handling charge at DBCT is $2.90 per metric tonne. Thermal coal prices were
between SUS40 and SUS192 a tonne between 2004 and 2012, and between approximately
SUS24 and SUS41 a metric tonne in the 20 years preceding this. Thus rail and port costs are a
relatively small proportion of total revenues.

Based on the current TIC of approximately A$2.50/tonne and coking coal prices of between AS167/tonne
and A$256/tonne between 2017 and 2035, the TIC represents approximately only 1.0% to 1.5% of the total
product price.%° Similarly, based on coal prices of between A$106/tonne and A$111/tonne between 2017
and 2035 for thermal coal, the TIC represents approximately only 2.3% to 2.4% of the total product price.
If fixed and variable handling charges are included, the combined Terminal Infrastructure Charges and
handling charges at DBCT are approximately AS5/tonne, which represents approximately 2.0% to 3.0% of
the coking coal prices and 4.5% to 4.7% of the thermal coal prices.

As outlined in section 4.3 above, DBCTM'’s binding commitment to the Access Framework means that
declaration will not promote a material increase in competition in the coal export markets, because
declaration would not affect the volumes of coal produced or sold (or any dimension of quality) into those
markets. For example, as set out in section 4 of HoustonKemp's Report on (a), DBCTM's pricing arbitration
framework (which DBCTM will make a binding and enforceable commitment to) requires that prices be
capped at a level such that declaration would not result in an increase in throughput at DBCT. Therefore
there would be no effect on the volumes or output in any related market as a result of declaration.
HoustonKemp concludes at section 5.2.3 that:

Declaration will not lead to any change in the volumes of coal produced by any mine, as we set out
in section 4. Volumes sold into the markets for coal exported to the Asia Pacific region (or wider)
will therefore not be affected by declaration.

The quality of the service provided to coal miners will be the same with and without declaration of
the DBCT service because:

o the nature of the underlying coal is the same;

o the mix of coal at DBCT and other terminals, which can affect the quality of the mixed coal
product, will be the same, because volumes of coal sent to each terminal will not change;
and

o other dimensions of the coal supply service that could be affected by the use of the

terminal —such as the timing at which coal is available to be shipped — will remain the same
because the non-price terms and conditions of access will be substantially the same with
and without declaration.

Declaration would not change the structure or conduct of mines in any coal export market because:

o prices will still be determined in the same way by reference to international spot prices;
and
o the volume transported by each miner will not be affected so there is no change in the

structure of the market or likelihood of entry.

We conclude that declaration of the DBCT service would not promote a material increase in
competition in any coal export market, given that it would not affect:

o the structure of the market or conduct of firms in a way that enhances the competitive
process; or

o the volume or quality of output in the market.

260 AME forecasts are in USS incorporating an exchange rate forecast for Australia-based costs of US$1.00 = AS$1.30
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360 Therefore, declaration of the DBCT service would not promote a material increase in competition in the
coal export markets. Although the relevant test is whether declaration would promote a material increase
in competition in a dependent market (not whether the expiry of declaration would decrease competition),
the above factors and evidence also mean that the expiry of declaration would not be detrimental to the
competitive environment in the coal export markets.

Other dependent markets

361 As noted above, in its final recommendation regarding declaration of the shipping channel service at the
Port of Newcastle in 2015, the NCC concluded that a number of the dependent markets proposed in that
case (such as bulk commodity shipping and financing, in addition to the coal export markets) are likely to
be effectively competitive and that a finding that those markets are effectively competitive would be
sufficient to end the inquiry in relation to those markets. The NCC also observed that, even with further
consideration, those markets are likely to have a geographic scope beyond Australia, not necessarily be
limited to coal, and to include large numbers of supply and demand side participants, and therefore that
increased access to the service would not promote a material increase in competition in any of these
markets. 26!

362 As with the coal export markets, this is significant precedent and the QCA would need unambiguous and
substantial evidence to determine otherwise. In this case, as set out further below, the NCC's findings apply
to the markets for specialist mining services, mining authorities, shipping agency services and bulk shipping
services. Such markets cannot be said to be effectively competitive only because the DBCT service is
currently declared. The limited ability for competition in the other dependent markets also means that
declaration would not promote a material increase in competition in those markets (relating to below rail
services, coal haulage services and port services).

363 The NCC and Tribunal decisions in the Port of Newcastle case also provide clear precedent that if the impact
of access as a result of declaration on the coal export markets is not such as to promote a material increase
in competition in those markets, declaration would also not promote a material increase in competition in
other derivative markets. %2

364 In addition, as the level of throughput at DBCT will be the same with or without declaration, access as a
result of declaration will not promote a material increase in competition in any other upstream or
downstream dependent markets (given their relationship to, and dependence on, the level of throughput
at DBCT). This is evidenced in the HoustonKemp Report on (a), which concludes (in summary) that
declaration would not promote a material increase in competition in any of the dependent markets because
declaration would not affect the structure of each market or conduct of firms in a way that enhances the
competitive process or the volume of output in each market.

365 By way of further detail:

365.1 Specialist mining services - There are a large number of mines in the central Queensland area
and across Australia that require specialist mining services and in respect of which a large
number of providers of specialist mining services compete to provide services. 2% In light of this
degree of rivalry between providers, %4 the specialist mining services markets would be
effectively competitive in both a future with and a future without declaration. The NCC has also
found that providers of specialist services may be able to work in different mining regions

261 NCC, Final recommendation - Declaration of the shipping channel service at the Port of Newcastle, 2 November 2015 at [4.105].

262 Application by Glencore Coal Pty Ltd [2016] ACompT 6 at [139]; NCC, Final recommendation - Declaration of the shipping channel service
at the Port of Newcastle, 2 November 2015 at [4.106].

263 NCC, Final recommendation - Declaration of the shipping channel service at the Port of Newcastle, 2 November 2015 at [4.69]; Section
5.3 of HoustonKemp Report on (a).

264 Application by Chime Communications Pty Ltd (No 2) [2009] ACompT 2 at [48], cited in In the matter of Fortescue Metals Group Limited
[2010] ACompT 2 at [1051].
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around Australia, thus expanding the field of substitutes.?® Further, as declaration will not
impact the primary coal export markets, it would also not have flow-on effects for the specialist
mining services market. 2% In particular, as the volume of specialist mining services depends on
the volume of coal and other products that are mined, and declaration will not (as established
above) affect the quantity of coal that is exported, the level of mining activity or the quality of
specialist mining services, declaration would also not promote a material increase in
competition in the markets for specialist mining services. 2%’

365.2 Mining authorities - The mining authorities market is an example of a potential market
previously considered by the NCC that derives from the core activities of the production and
sale of coal.?® In the Port of Newcastle case, the NCC noted that parties seeking coal mining
authorities may be able to consider different locations, thus expanding the field of
substitutes.® As declaration will not affect the quantity of coal that is exported or the level of
mining activity, declaration would also not promote a material increase in competition in the
mining authorities market.?”°

365.3 Below rail services - Below rail services in the Goonyella rail corridor are provided by Aurizon
and regulated as a declared service under the QCA Act. The provider of the services does not
face competition and is unlikely to face competition in the future. Accordingly, declaration of
the DBCT service would have no impact on the structure of any below rail market or the
conduct of Aurizon in a way that enhances the competitive process.?’* Further, as declaration
will not impact the primary coal export markets, it would also not have flow-on effects for
infrastructure markets.?’? As outlined above, there will be no difference in volume shipped
through DBCT in the future with declaration and the future without declaration. This means
that volumes served through the Goonyella rail corridor would also remain the same with and
without declaration.?’®Given the same below rail services will be required with and without
declaration, there is also no reason for the quality of below rail services to change as result of
the declaration of the DBCT service.?’*

365.4 Coal haulage services - There are currently three rail operators on the Goonyella System that
provide coal haulage services in central Queensland: Aurizon Operations, BMA Rail and Pacific
National. These operators operate on the rail network under access agreements with Aurizon
and provid